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25  Van  Ness  Ave.,  Suite  220 
Ethics  Commission  {^L^^^M^X  l-^l  San  Francisco,  CA  94102 

Phone  252-3100  Fax  252-31  12 


SAN  FRANCISCO  ETHICS  COMMISSION  v^^^^''^^?^^;^ 
NOTICE  OF  SPECIAL  MEETEVG 
July  18,2012  5:00  P.M.  (Room  416),  J(ji  . 

July  19,2012  5:00  P.M.  (Room  416),       ^  '  ^  ^0l2 

i/n/ 


August  16,  2012  9:00  A.M.  (Room  263)  % 
and  AGENDA 
s/u/'i-  Room  263  or  416  City  HaU 

5f^^''-  1  Dr.  Carlton  B.  Goodlett  Place,  San  Francisco 

NOTICE:  Please  note  that  these  are  not  the  times  or  rooms  of  the 
Commission's  regular  meetings. 

The  Commission  will  continue  its  hearing  on  the  Mirkarimi  matter  beginning 
on  July  18  and  will  determine  each  day  whether  to  continue  this  matter  to 
another  day  pursuant  to  the  schedule  listed  above.  The  Coromission  is 
expected  to  consider  all  matters  relevant  to  this  hearing,  including 
stipulations,  sworn  declarations,  direct  testimony  and  questions  and 
responses  made  on  cross  examination.  The  Commission  may  make 
procedural  and  substantive  comments  or  rulings  regarding  such  evidence. 

Although  public  comment  is  not  evidence  and  therefore  cannot  be  considered 
by  the  Commission  in  making  its  determinations  in  this  matter,  there  will  be 
an  opportunity  for  public  comment  after  the  evidentiary  phrase  of  the  hearing 
is  complete.  Because  this  is  a  continuing  meeting  for  the  sole  purpose  of 
holding  this  hearing,  the  Commission  will  not  take  public  comment  each  day 
of  the  continuing  meeting. 

The  documents  submitted  for  this  proceeding  are  available  on  the 
Commission's  website.  They  will  also  be  made  available  for  sharing  at  the 
Commission's  meeting  -  the  Commission  regrets  that  it  has  insuftlcient 
resources  to  make  hard  copies  available  for  all  members  of  the  public. 


SF  Ethics  Commission  Special  Meeting  Agenda  -  July  18,  2012 
I.  Call  to  order  and  roll  call. 

n.  The  Ethics  Commission  >vill  continue  its  hearing  on  charges  of  official  misconduct 

pending  against  Sheriff  Ross  Mirkarimi.  Under  Charter  Section  15.105,  when  the 
Mayor  suspends  an  elective  officer,  "The  Ethics  Commission  shall  hold  a  hearing 
not  less  than  five  days  after  the  filing  of  written  charges.  After  the  hearing,  the 
Ethics  Commission  shall  transmit  the  full  record  of  the  hearing  to  the  Board  of 
Supcr>  isors  with  a  recommendation  as  to  whether  the  charges  should  be  sustained." 
Attorneys  representing  the  Mayor  and  the  Sheriff  have  filed  papers  with  the  Ethics 
Commission  relating  to  identified  issues,  fact  and  expert  w  itnesses,  and  other 
matters  set  forth  at  the  Commission's  April  23,  2012,  May  29,  2012,  June  19,  2012, 
June  28,  2012  and  June  29,  2012  meetings.  Among  other  things,  the  Commission 
will  continue  to  address  the  issues  raised  in  the  briefs  and  objections  to  evidence  and 
witnesses;  and  consider  sworn  declarations,  direct  testimony  and  questions  raised 
on  and  responses  to  cross-examination,  as  well  as  the  parties'  agreed-upon  factual 
stipulations.  There  w  ill  be  an  opportunity^  for  public  comment  on  this  item  after  the 
evidentiary  phase  is  complete,  when  the  Commission  will  begin  its  deliberations  to 
formulate  its  recommendations  to  the  Board  of  Superv  isors  as  required  under  the 
Charter.  (Discussion  and  possible  action.) 

En.  Adjournment. 

Know  Your  Rights  Under  the  Sunshine  Ordinance 
Government 's  duty  is  to  serve  the  public,  reaching  its  decision  in  full  vien'  of  the  public.  Commissions,  boards,  councils  and  other 
agencies  of  the  City  and  County  exist  to  conduct  the  people's  business.  This  ordinance  assures  that  deliberations  are  conducted 
before  the  people  and  that  City  operations  are  open  to  the  people's  review.  For  more  information  on  your  rights  under  the 
Sunshine  Ordinance  or  to  report  a  violation  of  the  ordinance,  contact  Andrea  Ausberry  by  mail  to  Administrator,  Sunshine 
Ordinance  Task  Force,  1  Dr.  Carlton  B.  Goodlett  Place,  Room  244,  San  Francisco  CA  94102-4689;  by  phone  at  415  554  7724;  by 
fax  at  415  554  7S54;  or  by  email  at  sotf(S)sfsov.ors.  Citizens  interested  in  obtaining  a  free  copy  of  the  Sunshine  Ordinance  can 
request  a  copy  from  Ms.  Ausberry  or  by  printing  Chapter  67  of  the  San  Francisco  Administrative  Code  on  the  Internet, 
http://www.sf sov.org/sunshine/ 

If  any  materials  related  to  an  item  on  this  agenda  have  been  distributed  to  the  Ethics  Commission  after  distribution  of  the  agenda 
packet,  those  materials  are  available  for  public  inspection  at  the  Ethics  Commission,  25  Van  Ness  Avenue,  Suite  220,  San 
Francisco,  during  normal  office  hours. 

The  ringing  of  and  use  of  cell  phones,  pagers  and  similar  sound-producing  electronic  devices  are  prohibited  at  this  meeting.  Please 
be  advised  that  the  Chair  may  order  the  removal  from  the  meeting  room  of  any  person(s)  responsible  for  the  ringing  or  use  of  a  cell 
phone,  pager,  or  other  similar  sound-producing  devices. 


This  location  is  wheelchair  accessible.   In  order  to  assist  the  City's  efforts  to  accommodate  persons  with  severe  allergies, 
environmental  illnesses,  multiple  chemical  sensitivity,  or  related  disabilities,  attendees  at  public  meetings  are  reminded  that  other 
attendees  may  be  sensitive  to  various  chemical-based  products.  Please  help  the  Cit}>  accommodate  these  individuals. 
Individuals  and  entities  that  influence  or  attempt  to  influence  local  legislative  or  administrative  action  may  be  required  by  the  San 
Francisco  Lobbyist  Ordinance  fSF  Campaign  &  Governmental  Conduct.  Code  §  2.100]  to  register  and  report  lobbying  activit}-.  For 
more  information  about  the  Lobbyist  Ordinance,  please  contact  the  Ethics  Commission  at  25  Van  !\'ess  .-ivenue,  Suite  220,  San 
Francisco,  CA  94102;  telephone  (415)  252-3100;  fax  (415)  252-3112  and  web  site  y^-ww.sfethics.ors 
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Ethics  Commission 

City  and  County  of  San  Francisco 


PRESS  RELEASE 


Contact: 
John  St.  Croix 
(415)  252-3100 


For  release: 
July  11,  2012 


SUMMARY  OF  ACTIONS  TAKEN  AT  JUNE  28  and  29,  2012  MEETEVGS 

At  its  special  meetings  on  June  28  and  29,  the  San  Francisco  Ethics  Commission 
continued  the  evidentiary  phase  of  the  hearing  on  the  charges  of  official  misconduct 
pending  against  Sheriff  Ross  Mirkarimi.  The  Commission  took  the  following  interim 
actions: 

e    With  respect  to  the  declarations  filed  by  the  Mayor's  and  the  Sheriffs 
witnesses,  the  Commission  preliminarily  sustained,  modified  or  overruled 
various  objections  by  the  parties  (these  rulings  will  be  detailed  in  a  subsequent 
document); 

•  With  respect  to  the  video  of  Eliana  Lopez,  the  Commission  preliminarily 
admitted  the  video; 

•  Heard  testimony  from  and  asked  questions  of  the  following  live  wdtnesses: 
Sheriff  Ross  Mirkarimi,  Mayor  Edwdn  M.  Lee,  and  the  Mayor's  expert  witness, 
San  Diego  Chief  of  PoHce  Wilham  Lansdowne; 

»    Approved  the  following  schedule: 


Due  Date 

Item 

July  2,  2012 

•    Eliana  Lopez  to  resubmit  and  re-sign  her  declaration  to 
attest  that  the  declaration  is  submitted  under  penalty  of 
perjury  under  the  laws  of  the  State  of  California 

July  10,2012 

e    The  Mayor  to  provide  objections  to  the  declaration  of 

Eliana  Lopez 
«    The  Mayor  to  identify  rebuttal  witnesses,  if  any 
e    The  Sheriff  to  advise  whether  Former  Sheriff  Michael 

Hennessey  will  appear  for  live  testimony 

July  17,2012 

e    The  Sheriff  to  respond  to  objections  to  the  declaration  of 
Eliana  Lopez 

•    The  parties,  having  met  and  conferred,  to  provide 
stipulation  regarding  the  expert  declaration  of  Nancy 
K.D.  Lemon 

e    The  Sheriff  to  identify  the  portions  of  allegations  in  the 

25  Van  Ness  Avenue,  Suite  220  •  San  Francisco,  CA  94 1 02-6053"  Phone  (415)  252-3 100«  Fax  (41 5)  252-31 12 
E-Mail  Address:  ethics.commission@sfgov.org  Web  site:  http://www.sfethics.org 


.Amended  Charges  of  Official  Misconduct,  Bill  of 
Particulars,  that  he  disputes 

July  18,2012 

Ethics  Commission  meeting  (5  p.m.,  Room  416  Cm  Hall): 

•  Linnette  Peralta  Haynes  is  expected  to  provide  livQ 
testimony 

•  Eliana  Lopez  is  expected  to  provide  li\'e  testimony  or 
appear  remotely 

•  Former  Sheriff  Klichael  Hennessey  may  provide  live 
testimony 

July  19,  2012 

Ethics  Commission  meeting  (5  p.m.,  Room  416  City  Hall): 

•  Former  Sheriff  Michael  Hennessey  may  provide  live 
testimony 

•  The  Mayor's  rebuttal  vvitness(es)  may  provide  live 
testunony 

August  10,2012 

The  parties  to  provide  findings  of  fact  and  briefmg  on  legal 
issues 

August  16,2012 

Ethics  Commission  meeting  (9  a.m.,  Room  263  Cit}'  Hall) 

By  votes  of  5-0  at  the  end  of  each  day,  the  Commission  approved  the  above  interim  decisions 
made  regarding  evidence  and  scheduling.  This  special  meeting  will  continue  on  Wednesday, 
July  18,2012  at  5:00  p.m.  in  Room  263  City  Hall. 

# 

The  Ethics  Commission,  established  in  November  1993,  serves  the  public,  City  employees  and  officials  and 
candidates  for  public  office  through  education  and  enforcement  of  ethics  laws.  Its  duties  include:  filing  and 
auditing  of  campaign  finance  disclosure  statements,  lobbyist  and  campaign  consultant  registration  and  regulation, 
administration  of  the  public  financing  program,  whistleblower  program,  conflict  of  interest  reporting,  investigations 
and  enforcement,  education  and  training,  advice  giNong  and  statistical  reporting. 
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Minutes  of  the  Special  Meeting  of 
The  San  Francisco  Ethics  Commission 
July  18,  2012 
Room  416,  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102 
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The  complete  court  reporter's  transcript  of  the  July  18,  2012  special  meeting  has  been  posted  on 
the  Commission's  website.  A  copy  of  the  transcript  is  also  available  for  review  at  the 
Commission  office  during  regular  business  hours. 

1.        Call  to  order  and  roll  call 

Chairperson  Hur  called  the  meeting  to  order  at  5:02  PM. 

COMMISSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chairperson;  Jamienne  S.  Studley, 
Vice-Chairperson;  Beverly  Hayon,  Commissioner;  Dorothy  S.  Liu,  Commissioner;  Paul  A. 
Renne,  Commissioner. 

STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Mabel  Ng,  Deputy  Executive  Director; 
Catherine  Argumedo,  Investigator. 

COUNSEL  FOR  THE  ETHICS  COMMISSION:  Scott  Emblidge. 

COUNSEL  FOR  THE  MAYOR:  Peter  J.  Keith,  Deputy  City  Attorney  (DC A),  Sherri  S.  Kaiser, 
DCA. 

OTHERS  PRESENT:  Sheriff  Ross  Mirkarimi;  Shepard  S.  Kopp,  counsel  for  Sheriff  Mirkarimi; 
David  Waggoner,  counsel  for  Sheriff  Mirkarimi;  Eliana  Lopez;  Paula  Canny,  counsel  for  Eliana 
Lopez;  Linnette  Peralta  Haynes;  Eric  Satire,  counsel  for  Linnette  Peralta  Haynes;  and  other 
unidentified  members  of  the  public. 

MATERIALS  DISTRIBUTED: 

•  Written  Charges  of  Official  Misconduct,  filed  March  21,2012. 

•  Memorandum  from  the  Office  of  the  City  Attorney  re:  Legal  Counsel  for  Ethics 
Commission  and  Board  of  Supervisors  for  Official  Misconduct  Charges,  dated  April  1 2, 


•  Staff  Memorandum  re:  Recommendations  on  hearing  on  charges  of  official  misconduct, 
dated  April  17,  2012. 

•  Letter  to  the  Ethics  Commission  and  City  Attorney  from  David  Waggoner  and  Shepard 
Kopp,  Counsel  for  Sheriff  Mirkarimi,  re:  Agenda  for  April  23,  2012  meeting,  including 
correspondence  with  Deputy  City  Attorney  Keith,  dated  April  23,  20 1 2. 
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•  Memorandum  from  DCA  Keith  and  DCA  Kaiser,  Counsel  for  the  Mayor,  re:  Hearing  on 
Ciiargcs  of  Official  Misconduct  Against  Sheriff  Ross  Mirkarimi,  dated  April  23,  2012. 

•  Press  Release  -  April  24,  2012  -  Summar>'  of  Actions  Taken  at  April  23,  2012  Meeting. 

•  Mayor  Lee's  Opening  Brief  on  the  Issues  Specified  bv  the  Ethics  Commission,  dated 
April  30,  2012. 

•  Mayor's  Initial  List  of  Fact  Witnesses,  dated  April  30,  2012. 

•  Letter  to  the  Ethics  Commission  from  the  City  Attorney,  re:  Sheriff  Mirkarimi's  Duty  to 
Cooperate  with  the  Official  Misconduct  Investigation  and  the  Role  of  the  Ethics 
Commission  in  that  Investigation,  dated  April  30,  2012. 

•  Mayor's  Initial  List  of  Subject-Matter  Expert  Witnesses,  dated  May  7,  2012. 

•  Sheriff  Ross  Mirkarimi's  Opening  Brief,  dated  May  7,  2012. 

•  Sheriff  Ross  Mirkarimi's  List  of  Potential  Fact  Witnesses,  dated  May  10,  2012. 

•  Mayor's  Supplemental  Disclosure  of  Subject-Matter  Expert  Witnesses,  dated  May  10, 
2012. 

•  E-mail  from  David  Waggoner  to  Scott  Emblidge,  Request  for  Protective  Order,  dated 
May  15,2012. 

•  Request  for  Protective  Order,  dated  May  15,  2012. 

•  E-mail  from  Sherri  Kaiser  to  Scott  Emblidge,  Request  for  Protective  Order  —  Court 
papers,  dated  May  15,  2012. 

•  Order  Granting  Third-Party  Movant  City  and  County  of  San  Francisco's  Motion  for 
Release  of  Court  Record,  dated  May  15,  2012. 

•  Third-Party  Movant  City  and  County  of  San  Francisco's  Memorandum  of  Points  and 
Authorities  in  Support  of  Motion  for  Release  of  Court  Record,  dated  April  23,  2012. 

•  Ms.  L.'s  Opposition  to  Third  Party  Movant  City  and  County  of  San  Francisco's  Motion 
for  Release  of  Court  Record,  dated  May  10,  2012. 

•  Reply  of  Third-Party  Movant  City  and  County  of  San  Francisco  to  Ms.  L.'s  Opposition  to 
Motion  for  Release  of  Court  Record,  dated  May  14,  2012. 

•  E-mail  from  Sherri  Kaiser  to  Scott  Emblidge,  E-mail  alerting  Paula  Canny  to  Sunshine 
Requests,  dated  May  15,  2012. 

•  E-mail  from  Scott  Emblidge  to  David  Waggoner,  RE:  Request  for  Protective  Order,  dated 
May  15,2012. 

•  E-mail  from  Sherri  Kaiser  to  Scott  Emblidge,  Re:  Request  for  Protective  Order,  dated 
May  15,2012. 

•  E-mail  from  David  Waggoner  to  Scott  Emblidge,  Re:  Request  for  Protective  Order,  dated 
May  15,2012. 

•  E-mail  from  Peter  Keith  to  Scott  Emblidge,  Further  information  about  today's  hearing, 
dated  May  15,2012. 

•  E-mail  from  Scott  Emblidge  to  Attorneys,  RE:  Request  for  Protective  Order,  dated  May 
15,2012. 

•  l--mail  from  Sherri  Kaiser  to  Scott  Emblidge,  Re:  Request  for  Protective  Order,  dated 
May  15,2012. 

•  i--mail  from  David  Waggoner  to  Scott  Emblidge,  Re:  Further  information  about  today's 
hearing,  dated  May  15.  2012. 
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•  E-mail  from  Scott  Emblidge  to  Attorneys,  Re:  Request  for  Protective  Order,  dated  May 
15,  2012. 

•  Mayor's  Response  to  Sheriffs  Request  for  Protective  Order,  dated  May  1 6,  20 12. 

•  E-mail  from  Peter  Keith  to  Attorneys,  Mayor's  Response  to  Request  for  Protective  Order 
-  Date  Corrected,  dated  May  16,  2012. 

•  Order  Re:  Sheriffs  Request  For  Protective  Order,  dated  May  16,2012. 

•  Special  Meeting  of  the  Ethics  Commission,  Monday,  April  23,  2012  -  4:30  p.m. 
Transcript. 

•  E-mail  from  David  Waggoner  to  Scott  Emblidge,  Sheriffs  List  of  Expert  Witnesses, 
dated  May  17,  2012. 

•  E-mail  from  Sherri  Kaiser  to  Attorneys,  Re:  Mayor's  Reply  Brief,  dated  May  18,  2012. 

•  Mayor  Lee's  Reply  to  Sheriff  Mirkarimi's  Brief  on  the  Issues  Specified  by  the  Ethics 
Commission  at  its  Meeting  of  April  23,  2012,  dated  May  17,  2012. 

•  Sheriff  Ross  Mirkarimi's  List  of  Potential  Expert  Witnesses,  dated  May  17,2012. 

•  Memorandum  from  the  Office  of  the  City  Attorney  re:  Charges  of  Official  Misconduct 
Against  Sheriff  Mirkarimi  Summary  of  Meet  and  Confer  Efforts;  Hearing  Procedure  & 
Scheduling,  dated  May  25,  2012. 

•  [Proposed]  Order  Regarding  Procedures  for  Discovery  and  Evidentiary  Hearing,  filed 
May  25,  2012. 

•  Mayor's  Rebuttal  Witness  and  Mayor's  Objection  to  Sheriffs  Witness,  dated  May  25, 
2012. 

•  Ms.  L's  Request  for  Protective  Order  Prohibiting  Public  Dissemination  of  Video,  dated 
May  29,  2012. 

•  Press  Release  -  May  30,  2012  -  Summary  of  Actions  Taken  at  May  29,  2012  Meeting. 

•  Amended  Charges  of  Official  Misconduct,  dated  June  1,  2012. 

•  Declaration  of  Linnette  Peralta  Haynes,  dated  June  8,  2012. 

•  Declaration  of  Emin  Tekin  and  Exhibits,  dated  February  26,  2012. 

•  Declaration  of  Deputy  Chief  of  Staff  Paul  Henderson,  dated  June  8,2012. 

•  Deputy  Chief  of  Staff  Paul  Henderson  Exhibits. 

•  Declaration  of  Chief  San  Francisco  Probation  Officer  Wendy  Still,  dated  June  8,  201 2. 

•  Chief  San  Francisco  Probation  Officer  Wendy  Still  Exhibits. 

•  Declaration  of  Interim  San  Francisco  Sheriff  Vicki  Hennessy,  dated  June  8,  2012. 

•  Interim  San  Francisco  Sheriff  Vicki  Hennessy  Exhibits. 

•  Declaration  of  SFPD  Inspector  Richard  Daniele  and  Exhibits,  dated  June  7,  2012. 

•  Declaration  of  Callie  Williams  and  Exhibits,  dated  June  6,  2012. 

•  Callie  Williams  Additional  Exhibits. 

•  Declaration  of  Mayor  Edwin  M.  Lee,  dated  June  8,  2012. 

•  E-mail  from  Peter  Keith  to  Scott  Emblidge,  Re:  Scheduling  Request,  dated  June  12. 
2012. 

•  E-mail  from  Scott  Emblidge  to  Attorneys,  Re:  Scheduling  Request,  dated  June  1 3,  201 2. 

•  Witness  Christine  Flores'  Sworn  Testimony,  dated  June  13,  2012. 

•  Witness  Christine  Flores'  Sworn  Testimony  Transcripts  Part  1,  dated  March  2,  2012. 

•  Witness  Christine  Flores'  Sworn  Testimony  Transcripts  Part  2,  dated  March  5,  2012. 
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•  Declaration  of  Lenilyn  De  Leon,  dated  June  11,2012. 

•  Declaration  of  ShcritYRoss  Mirkarimi,  dated  June  13,  2012. 

•  Sheriff  Ross  Mirkarimi's  Objections  to  Mayor's  Fact  Witness  Declarations,  filed  June  13, 
2012. 

•  The  Mayor's  (1 )  Objections  to  Witness  Declarations  and  Requests  for  Cross-Examination 
of  Declarants;  (2)  Subpoena  Requests,  dated  June  13,  2012. 

•  Letter  from  City  Attorney  to  John  St.  Croix,  dated  June  15,  2012.  and  Mayor's  Exhibit  4  - 
The  Video  Statement  of  Ms.  Lopez. 

•  Special  Meeting  of  the  Ethics  Commission,  Tuesday,  May  29,  2012  -  5:30  p.m. 
Tnmscript. 

•  E-mail  from  Scott  Emblidge  to  Attorneys,  Re:  Request  for  issuance  of  subpoena,  dated 
June  14,  2012. 

•  Subpoena  -  Linnette  Peralta  Haynes,  dated  June  14,  2012. 

•  The  Mayor's  Objections  to  the  Declaration  of  Sheriff  Ross  Mirkarimi  and  Request  for 
Cross-Examination,  dated  June  15,  2012. 

•  Declaration  of  Ivory  S.  Madison,  dated  June  15,  2012. 

•  Ivory  S.  Madison  Exhibits. 

•  Declaration  of  Abraham  Mertens  and  Exhibits,  dated  June  17,  2012. 

•  Declaration  of  Michael  Hennessey,  dated  June  1,  2012. 

•  Letter  from  City  Attorney  to  Ethics  Commission,  Re:  Charges  Against  Ross  Mirkarimi, 
Sheriff  of  the  City  and  County  of  San  Francisco,  dated  June  1 8,  2012. 

•  Mayor's  Brief  Regarding  Admissibility  of  Ms.  Lopez's  January  1  and  January  4 
Statements  About  Abuse  and  Exhibit,  dated  June  18,  2012 

•  Expert  Declaration  of  Nancy  K.  D.  Lemon  and  Exhibits,  dated  June  18,  2012. 

•  Expert  Declaration  of  San  Diego  Chief  of  Police  William  Lansdovme  and  Exhibits,  dated 
June  18,2012. 

•  E-mail  from  Shepard  Kopp  to  Attorneys,  Re:  Sheriffs  Expert  Witness  Declaration  and 
statement  re:  cross  of  Mayor's  fact  witnesses,  dated  June  18,  2012. 

•  Mayor's  List  of  Additional  Exhibits,  dated  June  20,  2012. 

•  Mayor's  Exhibit  50. 

•  Mayor's  Exhibits  78-79. 

•  Mayor's  Exhibits  80-81. 

•  Sheriffs  Exhibit,  Terence  Hallinan  v.  Committee  on  Bar  Examiners,  The  State  Bar  of 
California. 

•  Press  Release  -  June  20,  2012  -  Summary  of  Actions  Taken  at  June  19,  2012  Meeting  - 
AMENDED 

•  Mayor's  Request  for  Cross-Examination  and  Objections  to  Expert  Declaration,  dated  June 
22,2012. 

•  Sheriff  Ross  Mirkarimi's  Objections  to  Mayor's  Expert  Witness  Declaration,  and  Request 
for  Cross-Examination.  dated  June  22,  2012. 

•  Mayor's  Ohjcdion  lo  Sheriffs  Exhibit,  dated  June  25,  2012. 

•  Letter  from  ihc  ( 'ii>  Auorncy  to  the  Ethics  Commission,  Re:  Charges  Against  Ross 
Mirkarimi.  Sheriff  of  the  City  and  County  of  San  Francisco,  dated  June  26.  2012. 
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•  Summary  of  Stipulations  and  Remaining  Disputes  Regarding  Madison  and  Mertens 
Declarations,  dated  June  26,  2012. 

•  Mayor's  Exhibits  82  and  83  (Cover  Sheet),  dated  June  26,  2012. 

•  Exhibit  82:  ATT  Records  of  Ross  Mirkarimi  and  Eliana  Lopez  December  3 1 , 
2011-January  13,2012. 

•  Exhibit  83:  January  4,  201 1  Communications  Records  (From  Exhibits  1 ,  55-60,  80-82). 

•  Declaration  of  Eliana  Lopez  and  Exhibits,  dated  June  26,  2012. 

•  Response  to  Sheriff  Mirkarimi's  Objection  to  the  Expert  Declaration  of  Nancy  Lemon, 
dated  June  27,  2012. 

•  Press  Release  -  June  28,  2012  -  Interim  Rulings  Made  by  Ethics  Commission  at  its  June 
19,  2012Meetmg. 

•  Special  Meeting  of  the  Ethics  Commission,  Tuesday,  June  19,  2012  -  5:00  p.m. 
Transcript. 

•  Mayor's  Rebuttal  Evidence  and  Exhibits,  dated  July  10,  2012. 

•  Mayor's  Evidentiary  Objections  to  Declaration  of  Eliana  Lopez  &  Request  for  Cross- 
Examination,  dated  July  10,  2012. 

•  Sheriffs  Request  for  Issuance  of  Subpoenas  and  Exhibits,  dated  July  11,2012. 

•  Press  Release  -  July  11,  2012  -  Summary  of  Actions  Taken  at  June  28  and  29,  2012 
Meetings. 

•  Press  Release  -  July  13,  2012  -  Interim  Rulings  Made  by  Ethics  Commission  at  its  June 
28  and  29,  2012  Meetings 

•  E-mail  from  City  Attorney  to  Ethics  Commission,  Re:  Mirkarimi  Matter:  Request  for 
Conference  Call  Re:  Sheriffs  Subpoena  Request,  dated  July  1 1,  2012. 

•  Letter  from  Paula  Canny  to  Attorneys,  Re:  Testimony  of  Eliana  Lopez,  dated  July  1 2, 
2012. 

•  Special  Meeting  of  the  Ethics  Commission,  Thursday,  June  28,2012-5:30p.m. 
Transcript. 

•  Letter  from  City  Attorney  to  Ethics  Commission,  Re:  Charges  Against  Ross  Mirkarimi, 
Sheriff  of  the  City  and  County  of  San  Francisco,  and  Exhibits  84  and  87,  dated  July  1 1 , 
2012. 

•  Mayor's  Opposition  to  Sheriffs  Request  for  Subpoenas,  dated  July  17,  2012. 

•  Letter  from  Paula  Canny  to  Attorneys,  Re:  Eliana  Lopez,  dated  July  17,2012. 

•  E-mail  from  David  Waggoner  to  Attorneys,  Re:  Disputed  Allegations,  dated  July  1 7, 
2012. 

•  E-mail  From  Shepard  Kopp  to  Attorneys,  Re:  Lemon  and  Lopez  declarations,  dated  July 
17,2012. 

•  Sheriffs  Summary  of  Stipulations  and  Remaining  Disputes  Regarding  Declarations  of 
Nancy  Lemon  and  EHana  Lopez,  dated  July  17,  2012. 

•  E-mail  from  Sherri  Kaiser  to  Attorneys,  Re:  Lemon  and  Lopez  declarations,  dated  Julv 
17,2012. 
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11.       The  Ethics  Commission  will  continue  its  hearing  on  charges  of  official 
misconduct  pending  against  Sheriff  Ross  Mirkarimi. 

Chaiiperson  Hur  asked  DCA  Kaiser  to  estimate  the  time  it  would  take  to  examine  Ms.  Peralta 
Haynes.  DCA  Kaiser  estimated  that  it  would  take  two  hours.  Prior  to  the  witness  testimony, 
Eric  Safire,  counsel  for  Linnettc  Peralta  Haynes  stated  that  she  has  no  relevant  testimony. 

Linnette  Peralta  Haynes  was  sworn  in  at  5:1 1  PM  and  was  cross-examined  by  DCA  Kaiser. 

The  Commission  recessed  for  a  break  at  6:54  PM. 

The  Commission  resumed  the  meeting  at  7:03  PM. 

After  returning  from  break,  the  Commission  heard  discussions  and  objections  to  Ms.  Lopez's 
declaration. 


The  Commission  made  the  following  interim  rulings  relating  to  the  declaration  of  Eliana  Lopez: 


Eliana  Lopez 

Objections  sustained  as  to 

Sheriff  s  Exhibits  1-4 

are  excluded. 

^5,  page  2,  lines  1-3  ("and  that  Ivory  ...  were 

privileged."); 

^6,  line  7  ("and  that  her  ...  an  attorney"); 

^7,  lines  10-11  ("Ivory  dispensed  ...  to  me."); 

TflO,  page  3,  lines  1-2  ("I  believed  Ivory 

Madison."); 

112; 

T|13,  page  3,  lines  22-24  ("because  this  had  ... 

woman  for  him."),  line  25  ("Ivory  ignored 

me."),  lines  25-26  ("as  my  attorney,"),  line  28 

-  page  4,  line  1  ("Ivory  did  not  listen  to  me."). 

lines  1-2  "That  was  the  only  statement  that 

stopped  her,  and"); 

Tfl4,  lines  11-13  ("Perhaps  Callic  ...  about 

custody."); 

T|15,  lines  14-17  ("Callie  Williams  declared  ... 

December  31,2011 ."),  lines  1 8-23  ("Finally, 
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contrary  . . .  thoughts  -  Callie."); 

T|16,  page  4,  line  25  -  page  5,  Hne  1  ("I 
believed,  . . .  and  development."; 

1fl7; 

f  19,  lines  12-13  ("Ms.  Haynes  is  ...  counselor 
and"); 

|24,  lines  1-3  (Ross  was  not ...  the  video."); 

|25,  lines  5-16  (In  fact  her  . . .  custody  of 
Theo.");  and 

T|26;  and  ^28,  line  26  ("a  better  and  better 
parent  to  Theo"). 


Ms.  Peralta  Haynes'  testimony  resumed  at  7:18  PM.  DCA  Kaiser  continued  cross-examination. 
Her  cross-examination  finished  at  7:50  PM. 

Mr.  Kopp  began  re-direct  testimony  of  Ms.  Peralta  Haynes  at  7:50  PM  and  finished  at  7:55  PM. 
DCA  Kaiser  conducted  re-cross. 

The  Commission  questioned  Ms.  Peralta  Haynes  starting  at  7:59  PM. 
The  witness  was  excused  at  8:36  PM. 

Eliana  Lopez  and  her  uiterpreter  were  sworn  in  at  8:45  PM.  DCA  Keith  began  cross- 
examination  at  8:46  PM.  Ms.  Lopez  was  excused  for  the  evening,  as  her  testimony  would 
continue  the  following  day. 

III.  Adjournment 

The  meeting  was  adjourned  at  9:29  PM. 
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Ethics  Commission 


25  Van  Ness  Ave.,  Suite  220 
San  Francisco,  CA  94102 
Phone  252-3100  Fax  252-31  12 


SAN  FRANCISCO  ETfflCS  COMMISSION  ^^^^""^^ ->^^^ 
NOTICE  OF  SPECIAL  MEETING 

July  18,  2012  5:00  P.M.  (Room  416),  JUj^  , 
July  19,2012  5:00  P.M.  (Room  416),       S  '^^012 


August  16,  2012  9:00  A.M.  (Room  263)  % 
and  AGENDA 
//      ^  Room  263  or  416  City  Hall 

1  Dr.  Carlton  B.  Goodlett  Place,  San  Francisco 


NOTICE:  Please  note  that  these  are  not  the  times  or  rooms  of  the 
Commission's  regular  meetings. 

The  Commission  will  continue  its  hearing  on  the  Mirkarimi  matter  beginning 
on  July  18  and  will  determine  each  day  whether  to  continue  this  matter  to 
another  day  pursuant  to  the  schedule  listed  above.  The  Commission  is 
expected  to  consider  all  matters  relevant  to  this  hearing,  including 
stipulations,  sworn  declarations,  direct  testimony  and  questions  and 
responses  made  on  cross  examination.  The.  Commission  may  make 
procedural  and  substantive  comments  or  rulings  regarding  such  evidence. 

Although  public  comment  is  not  evidence  and  therefore  cannot  be  considered 
by  the  Commission  in  making  its  determinations  in  this  matter,  there  will  be 
an  opportunity  for  public  comment  after  the  evidentiary  phrase  of  the  hearing 
is  complete.  Because  this  is  a  continuing  meeting  for  the  sole  purpose  of 
holding  this  hearing,  the  Commission  will  not  take  public  comment  each  day 
of  the  continuing  meeting. 

The  documents  submitted  for  this  proceeding  are  available  on  the 
Commission's  website.  They  will  also  be  made  available  for  sharing  at  the 
Commission's  meeting  -  the  Commission  regrets  that  it  has  insufficient 
resources  to  make  hard  copies  available  for  all  members  of  the  public. 


SF  Ethics  Commission  Special  Meeting  Agenda  -  July  18,  2012 


I.  Call  to  order  and  roll  call. 

II.  The  Ethics  Commission  w  ill  continue  its  hearing  on  charges  of  official  misconduct 

pending  against  Sheriff  Ross  Mirkarimi.  Under  Charter  Section  15.105,  when  the 
Mayor  suspends  an  elective  officer,  "The  Ethics  Commission  shall  hold  a  hearing 
not  less  than  five  days  after  the  filing  of  written  charges.  After  the  hearing,  the 
Ethics  Commission  shall  transmit  the  full  record  of  the  hearing  to  the  Board  of 
Supers  isors  with  a  recommendation  as  to  whether  the  charges  should  be  sustained." 
Attorneys  representing  the  Mayor  and  the  Sheriff  have  filed  papers  with  the  Ethics 
Commission  relating  to  identified  issues,  fact  and  expert  witnesses,  and  other 
matters  set  forth  at  the  Commission's  April  23,  2012,  May  29,  2012,  June  19,  2012, 
June  28,  2012  and  June  29,  2012  meetings.  Among  other  things,  the  Commission 
will  continue  to  address  the  issues  raised  in  the  briefs  and  objections  to  evidence  and 
witnesses;  and  consider  sworn  declarations,  direct  testimony  and  questions  raised 
on  and  responses  to  cross-examination,  as  well  as  the  parties'  agreed-upon  factual 
stipulations.  There  will  be  an  opportunity'  for  public  comment  on  this  item  after  the 
evidentiary'  phase  is  complete,  when  the  Commission  will  begin  its  deliberations  to 
formulate  its  recommendations  to  the  Board  of  Supervisors  as  required  under  the 
Charter.  (Discussion  and  possible  action.) 

ni.  Adjournment. 

Know  Your  Rii^hts  Under  the  Sunshine  Ordinance 
Government's  duty  is  to  serve  the  public,  reaching  its  decision  in  full  view  of  the  public  Commissions,  boards,  councils  and  other 
agencies  of  the  City  and  County  exist  to  conduct  the  people's  business.  This  ordinance  assures  that  deliberations  are  conducted 
before  the  people  and  that  City  operations  are  open  to  the  people's  review.  For  more  information  on  your  rights  under  the 
Sunshine  Ordinance  or  to  report  a  violation  of  the  ordinance,  contact  Andrea  Ausberry  by  mail  to  Administrator,  Sunshine 
Ordinance  Task  Force,  1  Dr.  Carlton  B.  Goodlett  Place,  Room  244,  San  Francisco  CA  94102-4689;  by  phone  at  415  554  7724;  by 
fax  ai  415  554  7854;  or  by  email  at  sotf^sfsov-oro.  Citizens  interested  in  obtaining  a  free  copy  of  the  Sunshine  Ordinance  can 
request  a  copy  from  Ms.  Ausberry  or  by  printing  Chapter  67  of  the  San  Francisco  Administrative  Code  on  the  Internet, 
http://www.sfsov.  ors/sunshine/ 

If  any  materials  related  to  an  item  on  this  agenda  have  been  distributed  to  the  Ethics  Commission  after  distribution  of  the  agenda 
packet,  those  materials  are  available  for  public  inspection  at  the  Ethics  Commission,  25  Van  Ness  Avenue,  Suite  220,  San 
Francisco,  during  normal  office  hours. 

The  ringing  of  and  use  of  cell  phones,  pagers  and  similar  sound-producing  electronic  devices  are  prohibited  at  this  meeting.  Please 
be  advised  that  the  Chair  may  order  the  removal  from  the  meeting  room  of  any  person(s)  responsible  for  the  ringing  or  use  of  a  cell 
phone,  pager,  or  other  similar  sound-producing  devices. 


This  location  is  wheelchair  accessible.   In  order  to  assist  the  City 's  efforts  to  accommodate  persons  with  severe  allergies, 
environmental  illnesses,  multiple  chemical  sensitivity,  or  related  disabilities,  attendees  at  public  meetings  are  reminded  that  other 
attendees  may  be  sensitive  to  various  chemical-based  products.  Please  help  the  City  accommodate  these  individuals. 
Individuals  and  entities  that  influence  or  attempt  to  influence  local  legislative  or  administrative  action  may  be  required  by  the  San 
Francisco  Lobbyist  Ordinance  fSF  Campaign  &  Governmental  Conduct  Code  §  2.100]  to  register  and  report  lobbying  activity.  For 
more  information  about  the  Lobbyist  Ordinance,  please  contact  the  Ethics  Commission  a!  25  Van  Ness  Avenue,  Suite  220,  San 
Francisco,  CA  94102;  telephone  (415)  252-3100;  fax  (415)  252-3112  and  web  site  www.sfethics.ors 
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PRESS  RELEASE 


Contact: 
John  St.  Croix 
(415)  252-3100 


For  release: 
July  11,2012 


SUMMARY  OF  ACTIONS  TAKEN  AT  JUNE  28  and  29,  2012  MEETINGS 

At  its  special  meetings  on  June  28  and  29,  the  San  Francisco  Ethics  Commission 
continued  the  evidentiary  phase  of  the  hearing  on  the  charges  of  official  misconduct 
pending  against  Sheriff  Ross  Mirkarimi.  The  Commission  took  the  following  interim 
actions: 

e    With  respect  to  the  declarations  filed  by  the  Mayor' s  and  the  Sheriff  s 
witnesses,  .the  Commission  preliminarily  sustained,  modified  or  overruled 
various  objections  by  the  parties  (these  rulings  will  be  detailed  in  a  subsequent 
document); 

e    With  respect  to  the  video  of  Eliana  Lopez,  the  Commission  preliminarily 
admitted  the  video; 

•    Heard  testimony  firom  and  asked  questions  of  the  following  live  witnesses: 
Sheriff  Ross  Mirkarimi,  Mayor  Edwin  M.  Lee,  and  the  Mayor's  expert  witness, 
San  Diego  Chief  of  Police  WiUiam  Lansdowne; 

«    Approved  the  following  schedule: 


Due  Date 

Item 

July  2,  2012 

•    Ehana  Lopez  to  resubmit  and  re-sign  her  declaration  to 
attest  that  the  declaration  is  submitted  under  penalty  of 
perjury  under  the  laws  of  the  State  of  California 

July  10,2012 

o    The  Mayor  to  provide  objections  to  the  declaration  of 

Ehana  Lopez 
»    The  Mayor  to  identify  rebuttal  witnesses,  if  any 
e    The  Sheriff  to  advise  whether  Former  Sheriff  Michael 

Hennessey  will  appear  for  live  testimony 

July  17,  2012 

•  The  Sheriff  to  respond  to  objections  to  the  declaration  of 
Eliana  Lopez 

e    The  parties,  having  met  and  conferred,  to  provide 
stipulation  regarding  the  expert  declaration  of  Nancy 
K.D.  Lemon 

•  The  Sheriff  to  identify  the  portions  of  allegations  in  the 

25  Van  Ness  Avenue,  Suite  220  •  San  Francisco,  CA  94102-6053-  Phone  (415)  252-3100»  Fax  (415)252-3112 
E-Mail  Address:  ethics.comTnission@sfgov.org  Website:  http://vmw.sfethics.org 


Amended  Charges  of  Official  Misconduct  Bill  of 
Particulars,  that  he  disputes 

July  18,2012 

Ethics  Commission  meeting  (5  p.m.,  Room  416  Cit}'  Hall): 

•  Linnette  Peralta  Haynes  is  expected  to  provide  hve 
testimony 

•  Eliana  Lopez  is  expected  to  provide  live  testimony  or 
appear  remotely 

•  Former  Sheriff  Michael  Hennessey  may  provide  live 
testimony 

July  19,  2012 

Ethics  Commission  meeting  (5  p.m.,  Room  416  City  Hall): 

•  Former  Sheriff  Michael  Hennessey  may  provide  hve 
testimony 

•  The  Mayor's  rebuttal  witness(es)  may  provide  hve 
testimony 

August  10,2012 

The  parties  to  provide  findings  of  fact  and  briefing  on  legal 
issues 

August  16,2012 

Ethics  Commission  meeting  (9  a.m..  Room  263  City  Hall) 

By  votes  of  5-0  at  the  end  of  each  day,  the  Commission  approved  the  above  interim  decisions 
made  regarding  evidence  and  scheduling.  This  special  meeting  will  continue  on  Wednesday, 
July  18,  2012  at  5:00  p.m.  in  Room  263  City  Hall. 

# 

The  Ethics  Commission,  established  in  November  1993,  serves  the  pubhc,  City  employees  and  officials  and 
candidates  for  pubhc  office  through  education  and  enforcement  of  ethics  laws.  Its  duties  include:  filing  and 
auditing  of  campaign  finance  disclosure  statements,  lobbyist  and  campaign  consultant  registration  and  regulation, 
administration  of  the  public  financing  program,  whistleblower  program,  conflict  of  interest  reporting,  investigations 
and  enforcement,  education  and  training,  advice  giving  and  statistical  reporting. 
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Minutes  of  the  Special  Meeting  of 
The  San  Francisco  Ethics  Commission 


GOVERNMENT 
DOCUMENTS  DEPT 


July  19,  2012 
Room  416,  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102 


SAN  FRANCISCO 
PUBLIC  LIBRARY 


SEP  -  7  2012 


The  complete  court  reporter's  transcript  of  the  July  19,  2012  special  meeting  has  been  posted  on 
the  Commission's  website.  A  copy  of  the  transcript  is  also  available  for  review  at  the 
Commission  office  during  regular  business  hours. 

I.        Call  to  order  and  roll  call 

Chairperson  Hur  called  the  meeting  to  order  at  4:58  p.m. 

COMMISSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chauperson;  Jamienne  S.  Studley, 
Vice-Chairperson;  Beverly  Hayon,  Commissioner;  Dorothy  S.  Liu,  Commissioner;  Paul  A. 
Rerme,  Commissioner. 

,2,  STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Mabel  Ng,  Deputy  Executive  Director; 
■  ^    Catherine  Argumedo,  Investigator 

COUNSEL  FOR  THE  ETHICS  COMMISSION:  Scott  Emblidge. 

COUNSEL  FOR  THE  MAYOR:  Peter  J.  Keith,  Deputy  City  Attorney  (DC A),  Sherri  S.  Kaiser, 
DCA. 

OTHERS  PRESENT:  Sheriff  Ross  Mirkarimi;  Shepard  S.  Kopp,  counsel  for  Sheriff  Mu-karimi; 
David  Waggoner,  counsel  for  Sheriff  Mirkarimi;  and  other  unidentified  members  of  the  public. 

MATERIALS  DISTRIBUTED: 

•  Written  Charges  of  Official  Misconduct,  filed  March  21,  2012. 

•  Memorandum  from  the  Office  of  the  City  Attorney  re:  Legal  Counsel  for  Ethics 


Commission  and  Board  of  Supervisors  for  Official  Misconduct  Charges,  dated  April  12, 


•  Staff  Memorandum  re:  Recommendations  on  hearing  on  charges  of  official  misconduct, 
dated  April  17,  2012. 

•  Letter  to  the  Ethics  Commission  and  City  Attorney  from  David  Waggoner  and  Shepard 
Kopp,  Counsel  for  Sheriff  Mirkarimi,  re:  Agenda  for  April  23,  2012  meeting,  including 
correspondence  with  Deputy  City  Attorney  Keith,  dated  April  23,  2012. 

•  Memorandum  from  DCA  Keith  and  DCA  Kaiser,  Counsel  for  the  Mayor,  re:  Hearing  on 
Charges  of  Official  Misconduct  Against  Sheriff  Ross  Mirkarimi,  dated  April  23,  2012. 

•  Press  Release  -  April  24,  2012  -  Summary  of  Acfions  Taken  at  April  23,  2012  Meeting. 


2012. 
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•  Mayor  Lee's  Opening  Brief  on  the  Issues  Specified  by  the  Ethics  Commission,  dated 
April  30,  2012. 

•  Mayor's  Initial  List  of  Fact  Witnesses,  dated  April  30,  2012. 

•  Letter  to  the  Ethics  Commission  from  the  City  Attorney,  re:  Sheriff  Mirkarimi's  Duty  to 
Cooperate  with  the  Official  Misconduct  Investigation  and  the  Role  of  the  Ethics 
Commission  in  that  Investigation,  dated  April  30,  2012. 

•  Mayor's  Initial  List  of  Subject-Matter  Expert  Witnesses,  dated  May  7,  2012. 

•  Sheriff  Ross  Mirkarimi's  Opening  Brief,  dated  May  7,  2012. 

•  Sheriff  Ross  Mirkarimi's  List  of  Potential  Fact  Witnesses,  dated  May  10,  2012. 

•  Mayor's  Supplemental  Disclosure  of  Subject-Matter  Expert  Witnesses,  dated  May  10, 
2012. 

•  E-mail  from  David  Waggoner  to  Scott  Emblidge,  Request  for  Protective  Order,  dated 
May  15,2012. 

•  Request  for  Protective  Order,  dated  May  15,  2012. 

•  E-mail  from  Sherri  Kaiser  to  Scott  Emblidge,  Request  for  Protective  Order  ~  Court 
papers,  dated  May  15,  2012. 

•  Order  Granting  Third-Party  Movant  City  and  County  of  San  Francisco's  Motion  for 
Release  of  Court  Record,  dated  May  15,  2012. 

•  Third-Party  Movant  City  and  County  of  San  Francisco's  Memorandum  of  Points  and 
Authorities  in  Support  of  Motion  for  Release  of  Court  Record,  dated  April  23,  2012. 

•  Ms.  L.'s  Opposition  to  Third  Party  Movant  City  and  County  of  San  Francisco's  Motion 
for  Release  of  Court  Record,  dated  May  10,  2012. 

•  Reply  of  Third-Party  Movant  City  and  County  of  San  Francisco  to  Ms.  L.'s  Opposition  to 
Motion  for  Release  of  Court  Record,  dated  May  14,  2012. 

•  E-mail  from  Sherri  Kaiser  to  Scott  Emblidge,  E-mail  alerting  Paula  Canny  to  Sunshine 
Requests,  dated  May  15,  2012. 

•  E-mail  from  Scott  Emblidge  to  David  Waggoner,  RE:  Request  for  Protective  Order,  dated 
May  15,2012. 

•  E-mail  from  Sherri  Kaiser  to  Scott  Emblidge,  Re:  Request  for  Protective  Order,  dated 
May  15,2012. 

•  E-mail  from  David  Waggoner  to  Scott  Emblidge,  Re:  Request  for  Protective  Order,  dated 
May  15,  2012. 

•  E-mail  from  Peter  Keith  to  Scott  Emblidge,  Further  information  about  today's  hearing, 
dated  May  15,  2012. 

•  E-mail  from  Scott  Emblidge  to  Attorneys,  RE:  Request  for  Protective  Order,  dated  May 
15,2012. 

•  E-mail  from  Sherri  Kaiser  to  Scott  Emblidge,  Re:  Request  for  Protective  Order,  dated 
May  15,2012. 

•  E-mail  from  David  Waggoner  to  Scott  Emblidge,  Re:  Further  infomiation  about  today's 
hearing,  dated  May  1 5,  2012. 

•  E-mail  from  Scoll  Emblidge  to  Attorneys,  Re:  Request  for  Protective  Order,  dated  May 
15,2012. 

•  Mayor's  Response  to  ShcrilTs  Request  for  Protective  Order,  dated  May  16.  2012. 
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*     •    E-mail  from  Peter  Keith  to  Attorneys,  Mayor's  Response  to  Request  for  Protective  Order 
-  Date  Corrected,  dated  May  16,  2012. 

•  Order  Re:  Sheriffs  Request  For  Protective  Order,  dated  May  16,2012. 

•  Special  Meeting  of  the  Ethics  Commission,  Monday,  April  23,  2012  -  4:30  p.m. 
Transcript. 

•  E-mail  from  David  Waggoner  to  Scott  Emblidge,  Sheriffs  List  of  Expert  Witnesses, 
dated  May  17,  2012. 

•  E-mail  from  Sherri  Kaiser  to  Attorneys,  Re:  Mayor's  Reply  Brief,  dated  May  1 8,  2012. 

•  Mayor  Lee's  Reply  to  Sheriff  Mirkarimi's  Brief  on  the  Issues  Specified  by  the  Ethics 
Commission  at  its  Meeting  of  April  23,  2012,  dated  May  17,  2012. 

•  Sheriff  Ross  Mirkarimi's  List  of  Potential  Expert  Witnesses,  dated  May  17,  2012. 

•  Memorandum  from  the  Office  of  the  City  Attorney  re:  Charges  of  Official  Misconduct 
Against  Sheriff  Mirkarimi  Summary  of  Meet  and  Confer  Efforts;  Hearing  Procedure  & 
Scheduling,  dated  May  25,  2012. 

•  [Proposed]  Order  Regarding  Procedures  for  Discovery  and  Evidentiary  Hearing,  filed 
May  25,  2012. 

•  Mayor's  Rebuttal  Witness  and  Mayor's  Objection  to  Sheriffs  Witness,  dated  May  25, 
2012. 

•  Ms.  L's  Request  for  Protective  Order  Prohibiting  Public  Dissemination  of  Video,  dated 
May  29,  2012. 

•  Press  Release  -  May  30,  2012  -  Summary  of  Actions  Taken  at  May  29,  2012  Meeting. 

•  Amended  Charges  of  Official  Misconduct,  dated  June  1,  2012. 

•  Declaration  of  Linnette  Peralta  Haynes,  dated  June  8,  20 1 2. 

•  Declaration  of  Emin  Tekin  and  Exhibits,  dated  February  26,  2012. 

•  Declaration  of  Deputy  Chief  of  Staff  Paul  Henderson,  dated  June  8,  2012. 

•  Deputy  Chief  of  Staff  Paul  Henderson  Exhibits. 

•  Declaration  of  Chief  San  Francisco  Probation  Officer  Wendy  Still,  dated  June  8,  201 2. 

•  Chief  San  Francisco  Probation  Officer  Wendy  Still  Exhibits. 

•  Declaration  of  Interim  San  Francisco  Sheriff  Vicki  Hennessy,  dated  June  8,  2012. 

•  Interim  San  Francisco  Sheriff  Vicki  Hennessy  Exhibits. 

•  Declaration  of  SFPD  Inspector  Richard  Daniele  and  Exhibits,  dated  June  7,  2012. 

•  Declaration  of  Callie  Williams  and  Exhibits,  dated  June  6,  2012. 

•  Callie  Williams  Additional  Exhibits. 

•  Declaration  of  Mayor  Edwin  M.  Lee,  dated  June  8,  2012. 

•  E-mail  from  Peter  Keith  to  Scott  Emblidge,  Re:  Scheduling  Request,  dated  June  1 2. 
2012. 

•  E-mail  from  Scott  Emblidge  to  Attorneys,  Re:  Scheduling  Request,  dated  June  13,  2012. 

•  Witness  Christine  Flores'  Sworn  Testimony,  dated  June  13,  2012. 

•  Witness  Christine  Flores'  Sworn  Testimony  Transcripts  Part  1,  dated  March  2,  2012. 

•  Witness  Cliristine  Flores'  Sworn  Testimony  Transcripts  Part  2,  dated  March  5,  2012. 

•  Declaration  of  Lenilyn  De  Leon,  dated  June  1 1 ,  2012. 

•  Declaration  of  Sheriff  Ross  Mirkarimi,  dated  June  13,2012. 
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•  Sheriff  Ross  Mirkarimi's  Objections  to  Mayor's  Fact  Witness  Declarations,  filed  June  13. 
2012. 

•  The  Mayor's  (1)  Objections  to  Witness  Declarations  and  Requests  for  Cross-Examination 
of  Declarants;  (2)  Subpoena  Requests,  dated  June  13,  2012. 

•  Letter  from  City  Attorney  to  John  St.  Croix,  dated  June  15,  2012,  and  Mayor's  Exhibit  4  - 
The  Video  Statement  of  Ms.  Lopez. 

•  Special  Meeting  of  the  Ethics  Commission,  Tuesday,  May  29,  2012  -  5:30  p.m. 
Transcript. 

•  E-mail  from  Scott  Emblidge  to  Attorneys,  Re:  Request  for  issuance  of  subpoena,  dated 
.June  14,  2012. 

•  Subpoena  -  Linnette  Peralta  Haynes,  dated  June  14,  2012. 

•  The  Mayor's  Objections  to  the  Declaration  of  Sheriff  Ross  Mirkarimi  and  Request  for 
Cross-Examination,  dated  June  15,  2012. 

•  Declaration  of  Ivory  S.  Madison,  dated  June  15,  2012. 

•  Ivory  S.  Madison  Exhibits. 

•  Declaration  of  Abraham  Mertens  and  Exhibits,  dated  June  17,  2012. 

•  Declaration  of  Michael  Hennessey,  dated  June  1,  2012. 

•  Letter  from  City  Attorney  to  Ethics  Commission,  Re:  Charges  Against  Ross  Mirkarimi, 
Sheriff  of  the  City  and  County  of  San  Francisco,  dated  June  18,  2012. 

•  Mayor's  Brief  Regarding  Admissibility  of  Ms.  Lopez's  January  1  and  January  4 
Statements  About  Abuse  and  Exhibit,  dated  June  18,  2012 

•  Expert  Declaration  of  Nancy  K.  D.  Lemon  and  Exhibits,  dated  June  18,  2012. 

•  Expert  Declaration  of  San  Diego  Chief  of  Police  William  Lansdowne  and  Exhibits,  dated 
June  18,  2012. 

•  E-mail  from  Shepard  Kopp  to  Attorneys,  Re:  Sheriffs  Expert  Witness  Declaration  and 
statement  re:  cross  of  Mayor's  fact  witnesses,  dated  June  18,  2012. 

•  Mayor's  List  of  Additional  Exhibits,  dated  June  20,  2012. 

•  Mayor's  Exhibit  50. 

•  Mayor's  Exhibits  78-79. 

•  Mayor's  Exhibits  80-81. 

•  Sheriffs  Exhibit,  Terence  Hallinan  v.  Committee  on  Bar  Examiners,  The  State  Bar  of 
California. 

•  Press  Release  -  June  20,  2012  -  Summary  of  Actions  Taken  at  June  19,  2012  Meeting  - 
AMENDED 

•  Mayor's  Request  for  Cross-Examination  and  Objections  to  Expert  Declaration,  dated  June 
22,  2012. 

•  Sheriff  Ross  Mirkarimi's  Objections  to  Mayor's  Expert  Witness  Declaration,  and  Request 
for  Cross-Examination,  dated  June  22,  2012. 

•  Mayor's  Objection  to  Sheriffs  Exhibit,  dated  June  25,  2012. 

•  Letter  from  the  City  Attorney  to  the  Ethics  Commission,  Re:  Charges  Against  Ross 
Mirkarimi,  Sheriff  of  the  City  and  County  of  San  Francisco,  dated  June  26,  2012. 

•  Summar>'  of  Stipulations  and  Remaining  Disputes  Regarding  Madison  and  Mertens 
Declarations,  dated  June  26,  2012. 

•  Mayor's  Exhibits  82  and  83  (Cover  Sheet),  dated  June  26,  20 1 2. 
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•  Exhibit  82:  ATT  Records  of  Ross  Mirkarimi  and  Eliana  Lopez  December  3 1 , 
2011-January  13,2012. 

•  Exhibit  83:  January  4,  201 1  Communications  Records  (From  Exhibits  1,  55-60,  80-82). 

•  Declaration  of  Eliana  Lopez  and  Exhibits,  dated  July  2,2012. 

•  Response  to  Sheriff  Mirkarimi's  Objection  to  the  Expert  Declaration  of  Nancy  Lemon, 
dated  June  27,  2012. 

•  Press  Release  -  June  28,  2012  -  Interim  Rulings  Made  by  Ethics  Commission  at  its  June 
19,  2012  Meeting. 

•  ,  Special  Meeting  of  the  Ethics  Commission,  Tuesday,  June  19,  2012  -  5:00  p.m. 
Transcript. 

•  Mayor's  Rebuttal  Evidence  and  Exhibits,  dated  July  10,  2012. 

•  Mayor's  Evidentiary  Objections  to  Declaration  of  Eliana  Lopez  &  Request  for  Cross- 
Examination,  dated  July  10,  2012. 

•  Sheriffs  Request  for  Issuance  of  Subpoenas  and  Exhibits,  dated  July  11,2012. 

•  Press  Release  -  July  11,  2012  -  Summary  of  Actions  Taken  at  June  28  and  29,  2012 
Meetings. 

•  Press  Release  -  July  13,  2012  -  Interim  Rulings  Made  by  Ethics  Commission  at  its  June 
28and29,2012Meetmgs 

•  E-mail  from  City  Attorney  to  Ethics  Commission,  Re:  Mirkarimi  Matter:  Request  for 
Conference  Call  Re:  Sheriffs  Subpoena  Request,  dated  July  1 1,  2012. 

•  Letter  from  Paula  Canny  to  Attorneys,  Re:  Testimony  of  Eliana  Lopez,  dated  July  12, 
2012. 

•  Special  Meeting  of  the  Ethics  Commission,  Thursday,  June  28,  2012  -  5:30  p.m. 
Transcript. 

•  Letter  from  City  Attorney  to  Ethics  Commission,  Re:  Charges  Against  Ross  Mirkarimi, 
Sheriff  of  the  City  and  County  of  San  Francisco,  and  Exhibits  84  and  87,  dated  July  1 1 , 
2012. 

•  Mayor's  Opposition  to  Sheriffs  Request  for  Subpoenas,  dated  July  1 7,  201 2. 

•  Letter  from  Paula  Caimy  to  Attorneys,  Re:  Eliana  Lopez,  dated  July  1 7,  20 1 2. 

•  E-mail  from  David  Waggoner  to  Attorneys,  Re:  Disputed  Allegations,  dated  July  1 7, 
2012. 

•  E-mail  From  Shepard  Kopp  to  Attorneys,  Re:  Lemon  and  Lopez  declarations,  dated  July 
17,  2012. 

•  Sheriffs  Summary  of  Stipulations  and  Remaining  Disputes  Regarding  Declarations  of 
Nancy  Lemon  and  EHana  Lopez,  dated  July  17,  2012. 

•  E-mail  from  Sherri  Kaiser  to  Attorneys,  Re:  Lemon  and  Lopez  declarations,  dated  Julv 
17,2012. 

•  Special  Meeting  of  the  Ethics  Commission,  Friday,  June  29,  2012  -  9:04  a.m.  Transcript  - 
Part  L 

•  Special  Meeting  of  the  Ethics  Commission,  Friday,  June  29,  2012  -  1 :05  p.m.  Transcript  - 
Part  IL 

•  Letter  from  City  Attorney  to  Ethics  Commission,  Re:  Charges  Against  Ross  Mirkarimi, 
Sheriff  of  the  City  and  County  of  San  Francisco,  and  Exhibits,  dated  July  1 8,  2012. 
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II.  The  Ethics  Commission  will  continue  its  hearing  on  charges  of  official  misconduct 
pending  against  Sheriff  Ross  Mirkarimi. 

Deputy  City  Attorney  C'DCA")  Keith  resumed  questioning  Eliana  Lopez  at  5:02  p.m., 
continuing  from  June  18,  2012. 

The  Commission  recessed  for  15  minutes  at  7:03  p.m. 

The  Commission  reconvened  at  7:18  p.m. 

Shepard  Kopp  began  his  re-direct  of  Ms.  Lopez  at  7:21  p.m. 

The  Commissioners  began  to  question  Ms.  Lopez  at  7:31  p.m. 

I  he  Commission  recessed  for  10  minutes  at  8:15  p.m. 

The  Commission  reconvened  at  8:25  p.m. 

The  Commission  and  parties  discussed  the  admission  of  testimony  and  exhibits.  The 
Commission  made  the  following  interim  rulings  relating  to  the  declarations  of  Callie  Williams, 
Christine  Flores,  Nancy  K.D.  Lemon,  and  Inspector  Mike  Becker.  (The  Commission's  interim 
rulings  were  published  on  August  2,  2012,  and  are  available  on  the  Ethics  Commission's 
website.) 


Callie  WilHams 

^9  lines  7-11  ("Eliana  told  me. . .  with  her.") 
admitted. 

Christine  Flores 

Oral  objections  heard  and  considered  on  July 
19,2012.  Objections  overruled.  Official 
transcripts  of  evidentiary  hearing  in  which  Ms. 
Flores  testified  and  was  cross-examined  are 
admitted  to  the  extent  that  they  are  relevant  to 
helping  the  Commission  determine  the 
severity  of  the  conduct  on  December  3 1 , 
201  land  to  the  extent  that  they  impeach  the 
Sheriffs  testimony. 

Nancy  K.D.  Lemon 
(expert) 

Objections  sustained  as  to: 

T14,  line  27,  bullet  point  vi  ("Mr.  Mirkarimi  ... 
unreformed  batterer.'"); 

^4,  page  3,  lines  1-2,  bullet  point  vii  ("Sheriff 

Mayor's  Exhibit  75 
is  excluded. 
Mayor's  Exhibits 
63-74  are  admitted. 

6 


(DRAFT) 


Mirkarimi  ...  domestic  violence."); 

l[Tf64-75; 

^1182-86; 

^^95-96,  128; 

1135,  lines  23-25  ("Ms.  Williams  reported  ... 
safety  until  1/4/12.  (Id.)"); 

n|142,  158,  160,  164-183;  and 

tTI  185-190. 

The  Lemon  declaration  is  otherwise  admitted. 

Mayor's  Rebuttal 
Witness  -  Inspector 
Mike  Becker,  SFPD 

Commission  determined  that  it  was  not 
necessary  to  receive  live  testimony  from 
Inspector  Becker. 

Mayor's  Exhibits  84 
and  86  are  admitted; 
Mayor's  Exhibits  85 
and  87  are  excluded. 

Follovsdng  the  discussion  of  admissible  testimony  and  exhibits,  the  Commission  and  parties 
discussed  the  briefing  and  hearing  schedule. 


The  actions  taken  by  the  Commission  during  the  meetings  of  July  1 8  and  1 9,  20 1 2,  are 
summarized  as  follows: 

•  Heard  testimony  from  and  asked  questions  of  the  follovraig  live  witnesses:  Linnette 
Peralta  Haynes  and  Eliana  Lopez; 

•  With  respect  to  the  declarations  filed  by  the  Mayor's  and  the  Sheriffs  witnesses,  the 
Commission  preliminarily  sustained,  modified  or  overruled  various  objections  b>-  the 
parties; 

•  Determined  that  it  would  not  be  necessary  to  receive  live  testimony  from  the  Ma\'or's 
rebuttal  witness.  Inspector  Mike  Becker,  SFPD; 

•  Denied  the  Sheriffs  request  for  the  issuance  of  subpoenas  for  witnesses  to  impeach  the 
credibility  of  the  Mayor; 

•  Approved  the  folio wmg  schedule: 


Due  Date 

Item 

August  6, 
2012 

•  The  parties  to  exchange  findings  of  fact  related  to  paragraphs  6-8,  19-24,  26,  and  30  of 
the  Amended  Charges  of  Official  Misconduct. 

•  Each  party  may  include  up  to  five  additional  facts  with  supporting  evidence  to  prove 
their  case. 

August 

•    The  parties  to  jointly  submit  (in  pdf  and  Microsoft  Word  format)  a  3-column  chart 
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10,  2012 

setting  forth  the  parties'  positions  on  the  proposed  findings  of  fact,  with  citations  to 
evidence.  A  sample  chart  is  attached  hereto  as  Exhibit  A. 
•     The  parties  to  submit  briefs,  Hmited  to  25  pages  each,  which  should  include  each 
party's  position  on  the  proper  construction  of  Charter  section  15.1  OS's  definition  of 
official  misconduct. 

August 
16,  2012 

Ethics  Commission  meeting  (9  a.m..  Room  263  City  Hall) 

•  The  parties  are  permitted  to  make  oral  closing  arguments,  which  may  cover  both 
factual  and  legal  questions  at  issue  and  which  will  be  limited  to  45  minutes  each.  The 
Mayor  shall  present  first.  The  Mayor  may  elect  to  reserve  some  of  his  45  minutes  for 
rebuttal. 

•  The  Commission  may  then  question  the  parties  on  the  legal  or  factual  issues. 

•  The  Commission  will  then  take  public  comment  on  all  issues  relating  to  this  continuing 
special  meeting,  including  the  interim  rulings  adopted  by  the  Commission  during  the 
course  of  the  special  meeting 

•  The  Commission  may  then  deliberate  and  vote  on  whether  to  recommend  to  the  Board 
of  Supervisors  that  the  charges  against  the  Sheriff  be  sustained. 

The  hearing  was  scheduled  to  continue  on  Thursday,  August  16,  2012  at  9  a.m.  in  Room  263 
City  Hall. 


III.  Adjournment 

The  meeting  was  adjourned  at  10:16  p.m. 
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Ethics  Commission 


25  Van  Ness  Avenue,  Suite  220 
San  Francisco,  C A  94102 
Phone  252-3100  Fax  252-31 12 


Date: 


July  13,  2012 


Re: 


Notice  of  Consideration  of  Proposed  Regulations  at  the  July  23,  2012  Meetin^^ 
of  the  Ethics  Commission 


At  its  regular  meeting  on  Monday,  July  23,  2012,  at  5:30  p.m.  in  Room  400  City  Hall,  the  San 
Francisco  Ethics  Commission  will  discuss  and  take  possible  action  to  amend  Ethics  Commission 
Regulations  1.126-1  and  1.126-2.  These  amendments  make  technical  changes  and  help  to  clarify 
that  the  term  "an  individual  holding  a  City  elective  office"  includes  any  committee  controlled  by 
that  individual  formed  to  support  that  individual's  candidacy  to  a  local  or  state  office. 

The  proposed  amendments,  along  with  a  staff  report,  v^ll  be  available  from  the  Commission 
office  and  on  its  website. 


S:\AGENDA\2012\Notice  of  Proposed  Regulations  at  7.23.12  mtg.doc 
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Ethics  Commission 


25  Van  Ness  Ave.,  Suite  220 
San  Francisco,  CA  94102 
Phone  252-3100  Fax  252-3112 


SAN  FRANCISCO  ETHICS  COMMISSION 

NOTICE  OF  REGULAR  MEETING  GOVERNMENT 

July  23,  2012  5:30  P.M.  DOCUMENTS  DEPT 

and  AGENDA  jUL  i  9  ZOiZ 

Room  400  City  Hall 

5  /  s  1  Dr.  Carlton  B.  Goodlett  Place,  San  Francisco         g^j^  FRANCISCO 

PUBLIC  LIBRARY 

NOTE:  No  business  will  be  conducted  at  this  meeting 
related  to  the  Mayor's  suspension  of  the  Sheriff. 

I.  Call  to  order  and  roll  call. 

n.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 

within  the  jurisdiction  of  the  Ethics  Commission. 

III.  Consideration  of  amendments  to  the  Campaign  Finance  Reform  Ordinance 
(CFRO),  San  Francisco  Campaign  and  Governmental  Conduct  Code  section  1.100 
et  seq.,  to  require  that  all  campaign  statements  submitted  to  the  Ethics  Commission 
be  filed  electronically.  Recently,  the  State  Legislature  passed  AB2452,  which 
permits  local  government  agencies  to  require  local  candidates  and  committees  to  file 
campaign  disclosure  reports  electronically,  thereby  eliminating  the  need  for  paper 
filings.  Staff  recommends  that  the  Commission  approve  amendments  to  require  the 
electronic  filing  of  campaign  statements  submitted  to  the  Ethics  Commission.  The 
draft  amendments  and  a  staff  report  are  available  at  the  Commission  office  and  on 
the  Commission  website.  (Discussion  and  possible  action.) 

IV.  Consideration  of  amendments  to  regulations  for  section  1.126  of  the  CFRO.  The 
proposed  amendments  would  clarify  the  scope  of  section  1.126,  including  the 
application  of  section  1.126  to  local  officials  seeking  election  to  state  office,  and 
address  other  technical  changes.  The  draft  regulations  and  a  staff  report  are 
available  at  the  Commission  office  and  on  the  Commission  website,  (Discussion  and 
possible  action.) 

V.  Closed  session.  (Discussion  and  possible  action.) 


Closed  session  held  pursuant  to  Charter  section  C3. 699-13,  Brown  Act  section 
54956.9(c)  and  Sunshine  Ordinance  section  67.10(d)  to  discuss  anticipated  litigation 
as  plaintiff. 


SF  Ethics  Commission  Agenda  -  July  23,  2012 


Conference  >vith  Legal  Counsel:  Anticipated  litigation  as  plaintiff 


Number  of  possible  cases:  1 


VI.  Discussion  and  vote  regarding  closed  session  action  and  deliberations.  (Discussion 

and  possible  action.) 

Discussion  and  vote  pursuant  to  Brown  Act  section  54957.1  and  Sunshine 
Ordinance  section  67.12  on  w  hether  to  disclose  any  action  taken  or  discussions  held 
in  closed  session  regarding  anticipated  litigation  as  plaintiff. 

Motion:  The  Charter  provides  that  deliberations  regarding  complaints  are 
confidential.  Pursuant  to  section  C3. 699-13,  the  Ethics  Commission  finds  that  it  is 
in  the  best  interests  of  the  public  (not)  to  disclose  its  closed  session  deliberations  re: 
anticipated  litigation. 

VII.  Minutes  of  the  Commission's  regular  meeting  of  March  26,  2012  and  special 

meetings  of  April  13,  2012,  April  23,  2012,  May  29,  2012,  June  19,  2012,  June  28, 
2012,  and  June  29,  2012.  (Discussion  and  possible  action.) 

VIII.  Executive  Director's  Report.  An  update  of  important  Ethics  Commission  staff 

activities  since  the  previous  monthly  meeting.  The  written  report,  which  is  available 
at  the  Commission  office  and  on  its  website,  covers  the  investigation  and 
enforcement  program,  revenues,  campaign  finance  disclosure  program,  revenues, 
public  financing/campaign  finance  audit  program,  lobbyist  program,  campaign 
consultant  program,  and  outreach  and  education.  Any  of  these  subjects  may 
potentially  be  part  of  the  Director's  presentation  or  discussed  by  the  Commission. 
(Discussion.) 

IX.  Items  for  future  meetings.  Commissioners  may  propose  items  for  future  agendas 

and  the  Commission  may  determine  the  priority  of  these  items.  (Discussion.) 

X.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 

within  the  jurisdiction  of  the  Ethics  Commission. 


XI.  Adjournment. 

Know  Your  Rights  Under  the  Sunshine  Ordinance 
Government's  duly  is  to  serve  the  public,  reaching  its  decision  in  full  view  of  the  public.  Commissions,  boards,  councils  and  other 
agencies  of  the  City  and  County  exist  to  conduct  the  people 's  business.  This  ordinance  assures  that  deliberations  are  conducted 
before  the  people  and  that  City  operations  are  open  to  the  people's  review.  For  more  information  on  your  rights  under  the 
Sunshine  Ordinance  or  to  report  a  violation  of  the  ordinance,  contact  Andrea  Ausberry  by  mail  to  Administrator,  Sunshine 
Ordinance  Task  Force,  I  Dr.  Carlton  B.  Goodlett  Place,  Room  244,  San  Francisco  CA  94102-4689;  by  phone  at  415  554  7724;  by 
fax  at  415  554  7854;  or  by  email  at  sotf(a)sfsov.ors.  Citizens  interested  in  obtaining  a  free  copy  of  the  Sunshine  Ordinance  can 
request  a  copy  from  Ms.  Ausberry  or  by  printing  Chapter  67  of  the  San  Francisco  Administrative  Code  on  the  Internet, 
http://www.sfROv.ore/sunshine/ 

If  any  materials  related  to  an  item  on  this  agenda  have  been  distributed  to  the  Ethics  Commission  after  distribution  of  the  agenda 
packet,  those  materials  are  available  for  public  inspection  at  the  Ethics  Commission,  25  Van  Ness  .Avenue,  Suite  220,  San 
Francisco,  during  normal  office  hours. 

The  ringing  of  and  use  of  cell  phones,  pagers  and  similar  sound-producing  electronic  devices  are  prohibited  at  this  meeting.  Please 
be  advised  that  the  Chair  may  order  the  removal  from  the  meeting  room  of  any  person(s)  responsible  for  the  ringing  or  use  of  a  cell 
phiini:  pager,  or  other  similar  sound-producing  devices. 
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This  location  is  wheelchair  accessible.  In  order  to  assist  the  City 's  efforts  to  accommodate  persons  with  severe  allergies, 
environmental  illnesses,  multiple  chemical  sensitivity,  or  related  disabilities,  attendees  at  public  meetings  are  reminded  that  other 
attendees  may  be  sensitive  to  various  chemical-based  products.  Please  help  the  City  accommodate  these  individuals. 
Individuals  and  entities  that  influence  or  attempt  to  influence  local  legislative  or  administrative  action  may  be  required  by  the  San 
Francisco  Lobbyist  Ordinance  [SF  Campaign  &  Governmental  Conduct.  Code  §  2.100]  to  register  and  report  lobbying  activity.  For 
more  information  about  the  Lobbyist  Ordinance,  please  contact  the  Ethics  Commission  at  25  Van  Ness  Avenue,  Suite  220,  San 
Francisco,  CA  94102;  telephone  (415)  252-31 00;  fax  (415)  252-3112  and  web  site  www.sfethics.org 
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Ethics  Commission 

City  and  County  of  San  Francisco 


Beverly  Ha  YON 
Commissioner 


Dorothy  S.  Liu 
Commissioner 


PaulA.  Renne 
Commissioner 


Date:  July  18,  2012 

To:      Members,  Ethics  Commission 


From:  John  St.  Croix,  Executive  Director 

By:  Steven  Massey,  Information  Technology  Officer 


Re: 


Proposed  Amendments  to  the  Campaign  Finance  Reform  Ordinance  Secti( 
1.112 


Introduction 

The  Ethics  Commission  ("Commission")  is  the  local  filing  officer  for  campaign  fmance 
statements  filed  by  City  elected  officers,  candidates  for  City  elective  office,  their 
controlled  committees,  committees  formed  or  existing  primarily  to  support  or  oppose 
candidates  or  local  measures  to  be  voted  upon  in  the  City,  and  county  general  purpose 
committees.  California  Government  Code  section  84215(d)  requires  committees  that 
file  campaign  disclosure  statements  to  submit  an  original  signed  paper  statement  and  a 
duplicate  paper  copy.  Currently,  the  original  signed  paper  statement  is  considered  the 
official  record  for  audits  and  any  other  official  purpose. 


In  addition,  Government  Code  section  84605  requires  state  committees  -  as  opposed  to 
the  local  committees  that  file  with  the  Commission  -  that  have  financial  acti\'it)- 
exceeding  certain  thresholds  to  file  electronic  copies  of  statements  with  the  Secretary  of 
State.  State  law  does  not  require  local  committees  that  file  with  local  filing  officers  to 
do  so  electronically.  Campaign  Finance  Reform  Ordinance  (CFRO)  section  1.112 
requires  certain  City  or  county  committees  that  exceed  a  financial  activit>-  threshold  to 
file  copies  of  statements  in  electronic  format  with  the  Commission,  in  addition  to  the 
original  and  duplicate  paper  filings.  Until  recently,  under  state  law,  the  Commission 
did  not  have  the  authority  to  eliminate  the  need  to  file  duplicative  paper  filings, 
although  it  is  more  costly  and  inconvenient  for  the  Commission  and  the  local 
committees  to  continue  to  process  and  submit  paper  filings. 

Since  at  least  2007,  staff  has  worked  to  address  the  consolidation  of  paper  and 
electronic  filings.  Paper  statements  are  resource  intensive  -  they  must  be  manualh" 
processed  and  entered  into  the  Commission's  system,  scanned,  and  filed,  before  they 
can  be  accessed  by  either  the  staff  or  the  public.  During  a  filing  deadline,  significant 
staff  resources  are  devoted  to  processing  paper  statements  instead  of  assisting 
committees  or  the  public  interested  in  viewing  the  statements  themselves. 
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For  committees  that  file  electronic  statements  in  addition  to  paper  statements,  they  must  first 
submit  clccu\>nic  statements.  After  the  committees  submit  their  electronic  statements,  they  must 
print  them  oui.  obtain  the  necessary  original  signatures,  and  then  deliver  them  to  the 
C  tMuniission.  Committees  often  pay  ft^r  courier  services  to  obtain  signatures  on  statements  and 
deli\  er  the  statements  to  the  Commission's  office  on  the  eve  of  a  filing  deadline. 

Electronic  statements  are  made  available  on  the  Commission's  web  site  within  seconds  of 
submission.  However,  currently,  certain  types  of  filers  including  those  whose  activities  do  not 
exceed  the  electronic  financial  activity  tlireshold  are  not  required  to  file  electronically  with  the 
fthics  Commission.  For  this  reason,  the  electronic  data  available  to  the  public  is  always 
incomplete.  Over  the  past  few  years,  public  demand  for  complete  electronic  campaign  finance 
data  has  increased,  where  the  demand  to  view  paper  statements  in  the  Commission's  office  has 
tremendously  decreased.  Campaign  finance  data  is  also  only  searchable  if  it  is  submitted 
electronically;  such  information  submitted  on  paper  statements  cannot  be  easily  examined  and 
reviewed  by  either  members  of  the  public  or  staff 

Assembly  Bill  (AB)  2452 

1  his  summer,  the  Legislature  enacted  AB  2452,  an  amendment  to  the  Government  Code  that 
authorizes  local  jurisdictions  to  move  to  an  electronic  filing  system  for  campaign  statements  filed 
by  local  committees  that  meet  certain  financial  activity  thresholds.  Under  AB  2452,  local 
jurisdictions  that  wish  move  to  such  a  system  must  approve  an  ordinance  that  specifically 
requires  electronic  filing  and  that  makes  certain  legislative  findings. 

AB  2452  was  the  culmination  of  years  of  work  by  Commission  staff: 

•  On  September  26,  2007,  staff  provided  testimony  to  a  joint  Fair  Political  Practices 
Commission  (FPPC)  and  Secretary  of  State  panel  on  whether  campaigns  that  file  reports 
electronically  can  be  exempted  from  submitting  paper  statements.  Staff  spoke  in  support 
of  moving  to  electronic  filing. 

•  Staff  provided  extensive  comments  to  the  FPPC  Chairman's  Task  Force  on  the  Political 
Reform  Act  in  support  of  filing  campaign  finance  statements  electronically.  On  January 
19,  201 1,  the  Task  Force  recommended  that  electronic  filings  should  become  the  filings 
of  record  for  audit  and  official  purposes  and  that  the  Legislature  should  be  encouraged  to 
move  forward  on  legislation. 

•  Staff  worked  with  the  Mayor's  office  to  introduce  state  legislation  to  authorize  local 
legislative  bodies  to  require  committees  to  file  local  campaign  finance  statements  in 
electronic  format  as  the  official  record  for  audits  and  any  other  official  purpose.  Under 
the  legislation,  committees  that  file  in  electronic  format  would  no  longer  be  required  to 
file  paper  copies  of  the  same  statement. 

•  On  February  24,  2012,  Assemblyman  Tom  Ammiano  introduced  the  proposed  legislation 
as  AB  2452. 

•  At  the  March  14,  2012  meeting  of  the  San  Francisco  State  Legislation  Committee,  staff 
proposed  that  the  City  should  be  the  sponsor  of  the  AB  2452.  The  Committee.  b>  a  vote 
of  7-0,  agreed  to  sponsor  the  legislation. 

•  At  its  April  5.  2012  meeting,  the  FPPC  adopted  a  position  of  "support"  for  AB  2452. 
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•  On  May  1 ,  2012,  staff  testified  at  the  California  State  Assembly  Committee  on  Elections 
and  Redistricting  in  support  of  AB  2452.  The  Committee  passed  the  bill  by  a  vote  of  5-0. 

•  On  May  21,  2012,  the  State  Assembly  passed  the  bill  by  a  vote  of  77-0. 

•  On  June  19,  2012,  staff  testified  at  the  California  State  Senate  Elections  and 
Constitutional  Amendments  Committee  in  support  of  AB  2452.  The  Committee  passed 
the  bill  by  a  vote  of  7-0. 

•  On  July  2,  2012,  the  State  Senate  passed  the  bill  by  a  vote  of  38-0. 

•  On  July  13,  2012,  Governor  Brown  approved  AB  2452. 

AB  2452  requires  amendments  to  the  CFRO  should  the  Commission  decide  to  make  electronic 
filings  the  official  document  of  record  for  legal  and  audit  purposes  and  eliminate  the  paper  filing 
requirement.  Staff  strongly  recommends  that  the  Commission  take  this  step.  In  addition,  staff 
proposes  additional  changes  to  the  CFRO  to  streamline  the  filing  of  campaign  finance 
statements.  The  operative  date  of  AB  2452  will  be  January  1,  2013. 

This  memorandum  discusses  the  proposed  changes  and  sets  forth  six  decision  points  for  the 
Commission's  consideration.  The  proposed  changes  will  also  require  approval  from  the  Board 
of  Supervisors.  Under  CFRO  section  1.103,  the  Board  of  Supervisors  may  only  amend  the 
CFRO  if: 

a.  The  amendment  furthers  the  purpose  of  the  CFRO; 

b.  The  Ethics  Commission  approves  the  proposed  amendments  in  advance  by  at  least  a  4/5 
vote  of  all  its  members; 

c.  The  proposed  amendment  is  available  for  public  review  at  least  30  days  before  the 
amendment  is  considered  by  the  Board  or  any  of  its  committees;  and 

d.  The  Board  of  Supervisors  approves  the  proposed  amendment  by  at  least  a  2/3  vote  of  all 
its  members. 

Discussion  and  Decision  Points 

Section  1.  Findings. 

AB  2452  requires  a  local  ordinance  authorizing  electronic  filing  to  include  a  legislati\'e  finding 
that  the  electronic  filing  system  will  operate  securely  and  effectively  and  would  not  unduly 
burden  filers. 

The  Commission  currently  provides  an  electronic  filing  system  free  of  charge  for  any  committee 
to  use  to  comply  with  electronic  filing  requirements.  The  majority  of  filers  file  statements 
electronically  without  any  difficulty.  For  committees  that  require  assistance,  staff  is  available  to 
walk  users  through  the  electronic  system.  By  virtue  of  the  system  being  online,  staff  is  able  to 
simultaneously  view  the  form-in-progress  with  the  filer,  and  provide  assistance  by  phone  or  e- 
mail  to  respond  to  a  filer's  specific  concerns.  In  the  past  few  years,  many  committees  not  subject 
to  local  electronic  filing  requirements  have  requested  to  use  the  Commission's  electronic  filing 
system  to  complete  campaign  statements  because  it  is  easier  to  complete  the  forms  using  the 
electronic  filing  system  than  it  is  to  fill  out  the  paper  forms.  One  reason  that  it  is  more 
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convenient  is  that  the  electronic  filing  system  automatically  tabulates  all  of  the  financial 
transactions  hsicd  in  the  campaign  statement. 

Local  committees  have  been  using  the  Commission's  electronic  filing  system  to  submit 
campaign  finance  statements  since  1998.  The  current  version  of  the  electronic  filing  system  has 
been  in  operation  since  2008.  The  Commission's  electronic  filing  system  is  shared  by  over  20 
local  filing  officers  in  California.  The  Commission's  system  accepts  filings  in  the  Secretary  of 
State's  .CAL  electronic  filing  format  established  in  2001. 

The  Commission's  electronic  filing  system's  transmissions  are  logged  and  encrypted. 
Committee  accounts  are  protected  by  login  ID  and  passwords.  All  electronic  filings  are  backed 
up  in  multiple  locations  and  provide  greater  security  than  the  Commission's  paper  archives. 

Proposed  Section  1  satisfies  the  requirements  of  AB  2452. 


Decision  Point  1: 

Shall  the  Commission  approve  the  proposed  findings  in  Section  1,  as  set  forth  on  page  1,  line  10 
through  page  2,  lines  19  of  the  draft  legislation? 


Section  2.  Amendments  to  Section  1.112 
a.  Section  1.112(a) 

Staff  proposes  the  deletion  of  the  words  "at  the  same  time  a  copy  of  on  page  3,  line  3  of  current 
section  1 .112(a)(1).  Because  no  paper  copies  of  statements  will  be  necessary,  this  language 
would  be  superfluous. 


Decision  Point  2: 

Shall  the  Commission  approve  the  changes  to  the  language  as  set  forth  on  page  3,  line  3  of 
section  1.1 12(a)(1)  of  the  draft  legislation? 


b.  Section  1.112(b):  Committees  Subject  to  Electronic  Filing  Requirements 

AB  2452  authorizes  local  jurisdictions  to  require  local  committees  to  file  electronically  only  if 
they  meet  certain  financial  activity  tliresholds.  To  be  subject  to  local  electronic  filing 
requirements,  an  elected  officer,  candidate,  committee  or  other  person  must  receive  contributions 
or  make  expenditures  that  total  $1,000  or  more  in  a  calendar  year.  Currently,  CFRO  section 
1.11 2(b)(  1 )  requires  a  committee  to  file  electronically  only  if  it  receives  contributions  or  makes 
expenditures  that  total  $5,000  or  more  in  a  calendar  year.  To  conform  with  the  permitted 
thresholds  under  state  law,  staff  proposes  reducing  the  local  electronic  filing  threshold  to  $1,000. 

Staff  believes  that  lowering  the  electronic  filing  threshold  to  $1,000  will  not  unduly  burden 
committees.  In  fact,  staff  believes  that  both  committees  and  the  public  would  be  better  served  by 

lowering  the  threshold  to  $1,000. 
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For  some  time,  there  has  been  a  disconnect  between  filing  electronically  and  filing  a  FPPC  Form 
460.  As  stated  above,  CFRO  section  1.1 12(b)(1)  requires  a  committee  to  file  electronically  only 
if  its  receives  contributions  or  makes  expenditures  that  total  $5,000  or  more  in  a  calendar  year. 
The  most  commonly  filed  campaign  statement,  the  FPPC  Form  460,  is  required  to  be  used  if  the 
committee  receives  contributions  or  makes  expenditures  that  total  $1,000  or  more  in  a  calendar 
year.  Thus,  committees  that  raise  or  spend  between  $1,000  to  $4,999  file  itemized  paper 
statements  but  are  currently  exempt  from  the  electronic  filing  requirement  altogether.  The 
consequences  of  this  inconsistency  are  as  follows: 

•  Committees  that  raise  or  spend  between  $1,000  to  $4,999  during  the  first  semi-annual 
period  and  subsequently  raise  or  spend  $5,000  or  more  in  a  later  period  during  the 
calendar  year  ~  which  qualifies  the  committee  to  file  electronically  -  must  later  re-enter 
previously  disclosed  contributions  and  expenditures  filed  in  the  first  semi-annual  period 
into  the  electronic  filing  system  so  that  financial  summary  figures  and  cumulative 
contributions  will  calculate  correctly  on  electronic  statements.  Committees  that  fail  to 
enter  transactions  previously  filed  on  paper  often  misreport  cash  balances,  summary 
financial  figures,  or  cumulative  contributions  from  contributors  that  make  multiple 
contributions  to  the  same  committee  during  a  calendar  year.  The  electronic  filing  system 
has  no  way  to  ascertain  information  previously  disclosed  only  on  a  paper  form.  And 
those  transactions  are  never  made  available  to  the  public  because  the  transactions  were 
already  disclosed  and  filed  solely  on  a  paper  form. 

•  Researchers  who  download  the  electronic  campaign  finance  transactions  and  summary 
data  fiom  the  Commission's  campaign  finance  database  are  often  unaware  that  some 
committees  filed  initial  statements  on  paper  and  filed  subsequent  statements  in  electronic 
format.  During  election  periods,  staff  regularly  warns  members  of  the  public  and  press  to 
review  campaign  statements  filed  on  paper,  but  not  electronically,  to  account  for  activity 
disclosed  before  the  committee  qualified  to  file  electronically. 


Decision  Point  3: 

Shall  the  Commission  approve  the  changes  to  the  committees  subject  to  electronic  filing 
requirements  as  set  forth  on  page  3,  lines  22-24  of  the  draft  legislation? 


c.  Section  1.112(b)(1)(D):  Candidates  for  County  Central  Committee 

Current  CFRO  section  1.1 12(b)(1)  requires  the  following  committees  that  meet  the  electronic 
filing  financial  activity  threshold  to  file  electronic  statements: 

•  A  committee  controlled  by  a  candidate  for  City  elective  office; 

•  A  committee  primarily  formed  to  support  or  oppose  a  local  measure  or  a  candidate  for 
City  elective  office;  or 

•  A  general  purpose  recipient,  independent  expenditure  or  major  donor  committee  that 
qualifies,  under  state  law,  as  a  city  or  county  general  purpose  committee  in  the  Cit>-  and 
County  of  San  Francisco. 

Currently,  committees  formed  to  support  a  candidate  for  a  seat  on  a  San  Francisco  County 
Central  Committee  are  not  requured  to  file  electronic  statements.  Since  2001,  they  have  only 
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been  required  to  file  paper  statements,  regardless  of  financial  activity,  with  the  Ethics 
Commission. 

While  these  committees  are  not  subject  to  many  provisions  of  the  CFRO,  many  City  elected 
officials  have  run  for  seats  on  a  county  central  committee  and  have  filed  statements  with  the 
C'cmimission  regarding  that  political  activity.  And  in  general,  there  are  many  candidates  for 
count\  central  committee  seats.  For  example,  during  the  June  5,  2012  election,  107  candidates 
for  County  Central  Committee  filed  statements  with  the  Ethics  Commission.  In  comparison,  64 
candidates  filed  statements  for  Board  of  Supervisors  in  the  November  11.  2010  election.  The 
County  Central  Committee  filers  represent  a  significant  portion  of  the  paper  filing  volume  and  it 
would  greatly  increase  efficiency  to  move  these  filers  to  electronic  format.  Many  candidates  for 
County  Central  Committee  already  use  the  Commission's  electronic  filing  system  to  complete 
the  forms  because  it  is  easier  to  complete  than  the  paper  forms,  but  have  to  print  and  file  the 
electronically  produced  statement  on  paper. 

In  addition,  the  public  vv'ould  benefit  from  obtaining  County  Central  Committee  information 
online.  Currently,  Country  Central  Committee  candidate  and  primarily  formed  committee 
financial  activity  can  only  be  reviewed  on  paper  statements.  By  making  the  information 
available  electronically,  the  public  would  benefit  from  more  timely  information  and  searchable 
transactions  and  summary  data  in  the  Commission's  campaign  finance  database. 

Staff  recommends  requiring  County  Central  Committee  candidate  controlled  committees  and 
primarily  formed  committees  to  file  electronically. 


Decision  Point  4: 

Shall  the  Commission  require  persons  seeking  membership  on  County  Central  Committees  to 
file  electronically  with  the  Commission,  as  set  forth  on  page  4,  lines  6-8  of  the  draft  legislation? 


d.  Section  1.112(c):  Voluntary  Electronic  Filing 

Most  committees  file  one  of  two  primary  types  of  campaign  finance  statements:  FPPC  Form  470 
(Campaign  Statements  -  Short  Form)  and  FPPC  Form  460  (Recipient  Committee  Campaign 
Statement). 

The  FPPC  Form  470  is  used  by  officeholders  and  candidates  who: 

•  do  not  have  a  controlled  committee; 

•  do  not  anticipate  receiving  contributions  totaling  $1,000  or  more  during  the  calendar 
year;  and 

•  do  not  anticipate  spending  $1 ,000  or  more  during  the  calendar  year. 

The  FPPC  Form  470  itself  does  not  disclose  any  financial  information.  Thus,  tlie  public  would 
not  gain  any  additional  data  if  it  obtained  this  form  in  electronic  format.  However,  because  some 
filers  who  do  not  meet  the  $1,000  e-filing  threshold  may  actually  prefer  to  e-file,  staff 
rccommcikis  iluil  filers  that  do  not  reach  the  $1,000  threshold  be  permitted  to  elect  to  file 
electronically,  lor  this  rea.son,  staff  recommends  the  adoption  of  new  subsection  1.1 12(c). 
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Decision  Point  5: 

Shall  the  Commission  approve  new  subsection  1.1 12(c),  as  set  forth  on  page  4,  lines  12-15  of  the 
draft  legislation? 


4.        Overall  approval  of  the  draft  amendments 

In  section  1.1 12(b)(1)(C),  on  page  4,  line  4,  "city  or"  is  removed  since  all  local  general  purpose 
committees  are  county  committees.  To  ensure  that  the  Commission  has  fully  considered  and 
approved  the  changes  set  forth  in  the  draft  amendments,  staff  recommends  that  the  Commission 
approve  all  of  the  changes  set  forth  in  the  draft  amendments,  subject  to  changes  otherwise 
approved  by  the  Commission  at  its  meeting  on  July  23,  2012. 


Decision  Point  6: 

Shall  the  Commission  approve  the  changes  to  CFRO  section  1.1 12,  as  set  forth  in  staffs 
memorandum  or  as  amended  by  the  Commission  at  its  July  23,  2012  meeting? 
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FILE  NO. 


ORDINANCE  NO. 


1       [Campaign  and  Governmental  Conduct  Code  -  Requiring  Electronic  Filing  of  Campaign 
Statements] 

2 
3 

4  Ordinance  amending  the  San  Francisco  Campaign  and  Governmental  Conduct  Code  by 

5  amending  section  1.112  to  requiring  the  electronic  filing  of  campaign  statements 

6  submitted  to  the  Ethics  Commission. 

7  NOTE:  Additions  are  single-underline  italics  Times  New  Roman', 

deletions  are  strike-through  italics  Times  New  Roman. 

8  Board  amendment  additions  are  double-underlined: 
Board  amendment  deletions  are  strikethrough  normal. 

9 

10  Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 

1 1  Section  1.  Findings. 

12  1.       The  Political  Reform  Act  of  1974,  Government  Code  section  81000,  et  seq  , 

13  requires  certain  candidates  and  committees  to  file  campaign  statements  and  reports  with  local 

14  filing  officers.  The  San  Francisco  Campaign  and  Governmental  Conduct  Code  imposes 

15  additional  filing  requirements  on  local  candidates  and  committees.  These  state  and  local 

16  filings  disclose  a  candidate's  contributors  and  the  financial  activity  of  committees.  They  also 

17  provide  necessary  information  for  local  campaign  finance  initiatives  such  as  San  Francisco's 

18  public  financing  program. 

19  2.       In  the  decades  since  the  enactment  of  the  Political  Reform  Act,  candidates  and 

20  committees  have  complied  with  their  filing  requirements  by  filing  paper  copies  of  their 

21  campaign  statements  and  reports  with  the  appropriate  local  and  state  agencies.  Locally,  the 

22  San  Francisco  Ethics  Commission  has  endeavored  to  make  its  paper  filings  readily  available 

23  to  the  public  through  its  website  by  scanning  and  posting  these  documents  as  portable 

24  document  format  (PDF)  files.  But  to  scan  and  post  these  filings  requires  a  substantial  amount 
25 
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1  of  staff  time,  particularly  around  filing  deadlines  when  the  public  often  desires  immediate 

2  disclosure  of  campaign-related  information. 

3  3.       In  July  2012,  the  Legislature  approved  Assembly  Bill  2452  (AB  2452), 

4  sponsored  by  Assemblyman  Tom  Ammiano,  which  authorizes  local  jurisdictions  to  require 

5  candidates  and  committees  to  forego  paper  filings  and  to  instead  file  their  required  statements 

6  electronically.  The  Governor  approved  the  legislation  on  July  13,  2012.  The  City  and  County 

7  of  San  Francisco  sponsored  the  legislation,  and  the  Ethics  Commission  played  a  significant 

8  role  in  ensuring  its  passage. 

9  4.       To  conserve  staff  resources  and  make  the  information  publicly  available  in  a 

10  shorter  time-frame  and  more  usable  format,  the  San  Francisco  Ethics  Commission  should 

1 1  take  advantage  of  this  recent  change  in  state  law.  By  moving  to  an  electronic  filing  system, 

12  the  Ethics  Commission  will  no  longer  need  to  expend  staff  time  and  limited  resources  to 

1 3  accept,  process,  and  store  copious  campaign  statements  as  paper  copies.  The  public  will 

14  also  be  able  to  access  the  information  disclosed  in  campaign  statements  in  a  more  timely 

15  manner,  by  eliminating  any  manual  processing  of  filings.  An  electronic  filing  system  also 

16  allows  the  public  to  run  searches  and  compile  information  more  easily. 

17  5.       The  Board  of  Supervisors  finds  that  the  Ethics  Commission's  electronic  filing 

18  system  will  operate  securely  and  effectively.  The  Board  of  Supervisors  also  finds  that  the 

19  electronic  filing  system  would  not  unduly  burden  filers. 

20  Section  2.  The  San  Francisco  Campaign  and  Governmental  Conduct  Code  is  hereby 

2 1  amended  by  amending  Section  1 . 1 1 2,  to  read  as  follows: 

22  SEC.  1.112.  ELECTRONIC  CAMPAIGN  DISCLOSURE. 

23  (a)      FILING  ELECTRONIC  CAMPAIGN  STATEMENTS. 

24  (1)      Filing  Electronic  Copies  of  Campaign  Statements  Required  by  State  Law. 

25  Whenever  any  committee  that  meets  the  requirements  of  Subsection  (b)  of  this  Section  is 
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1  required  by  the  California  Political  Reform  Act,  California  Government  Code  Section  81000  et 

2  seq.,  to  file  a  campaign  disclosure  statement  or  report  with  the  Ethics  Commission,  the 

3  committee  shall  file  at  the  same  time  a  copy  o/the  statement  or  report  in  an  electronic  format 

4  with  the  Ethics  Commission,  provided  the  Ethics  Commission  has  prescribed  the  format  at 

5  least  60  days  before  the  statement  or  report  is  due  to  be  filed. 

6  (2)      Filing  Electronic  Copies  of  Campaign  Statements  Required  by  Local  Law. 

7  Whenever  any  committee  is  required  to  file  a  campaign  disclosure  statement  or  report  with  the 

8  Ethics  Commission  under  this  Chapter,  the  committee  shall  file  the  statement  or  report  in  an 

9  electronic  format,  provided  the  Ethics  Commission  has  prescribed  the  format  at  least  60  days 

1 0  before  the  statement  or  report  is  due  to  be  filed. 

1 1  (3)      Continuous  Filing  of  Electronic  Statements.  Once  a  committee  is  subject 

12  to  the  electronic  filing  requirements  imposed  by  this  Section,  the  committee  shall  remain 

1 3  subject  to  the  electronic  filing  requirements,  regardless  of  the  amount  of  contributions 

14  received  or  expenditures  made  during  each  reporting  period,  until  the  committee  terminates 

15  pursuant  to  this  Chapter  and  the  California  Political  Reform  Act,  California  Government  Code 

16  Section  81000  et  seq. 

17  (4)      Disclosure  of  Expenditure  Dates.  All  electronic  statements  filed  under 

18  this  Section  shall  include  the  date  any  expenditure  required  to  be  reported  on  the  statement 

19  was  incurred,  provided  that  the  Ethics  Commission's  forms  accommodate  the  reporting  of 

20  such  dates. 

21  (b)      COMMITTEES  SUBJECT  TO  ELECTRONIC  FILING  REQUIREMENTS. 

22  (1)     A  committee  must  file  electronic  copies  of  statements  and  reports  ifji 

23  receives  contributions  or  makes  expenditures  that  total  $5,0001,000  or  more  in  a  calendar  year 

24  and  is: 

25  (A)     a  committee  controlled  by  a  candidate  for  City  elective  office; 
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1  (B)     a  committee  primarily  formed  to  support  or  oppose  a  local 

2  measure  or  a  candidate  for  City  elective  office;  or 

3  (C)     a  general  purpose  recipient,  independent  expenditure  or  major 

4  donor  committee  that  qualifies,  under  state  law,  as  a  cify  or  county  general  purpose  committee 

5  in  the  City  and  County  of  San  Franciscor,-  or 

6  (D)      a  committee  primarily  formed  to  support  or  oppose  a  person  seeking 

7  membership  on  a  San  Francisco  county  central  committee,  including  a  committee  controlled  by  the 

8  person  seeking  membership  on  a  San  Francisco  county  central  committee. 

9  (2)      The  Ethics  Commission  may  require  additional  committees  not  listed  in 

1 0  this  Section  to  file  electronically  through  regulations  adopted  at  least  60  days  before  the 

1 1  statement  or  report  is  due  to  be  filed. 

12  (c)       VOL  UNTARY  ELECTRONIC  FILING.  Any  committee  not  required  to  file  electronic 

1 3  statements  by  this  Section  may  voluntarily  opt  to  file  electronic  statements  by  submitting  written  notice 

14  to  the  Ethics  Commission.  A  committee  that  opts  to  file  electronic  statements  shall  be  subject  to  the 

1 5  requirements  of  this  Section. 

16  Sections.  Effective  Date.  This  ordinance  shall  become  effective  30  days  from  the 

1 7  date  of  passage.  If  the  effective  date  is  prior  to  January  1 ,  201 3,  the  ordinance  shall  not 

1 8  become  operative  until  January  1 ,  201 3. 

19  Section  4.  This  section  is  uncodified.  In  enacting  this  Ordinance,  the  Board  intends  to 

20  amend  only  those  words,  phrases,  paragraphs,  subsections,  sections,  articles,  numbers, 

21  punctuation,  charts,  diagrams,  or  any  other  constituent  part  of  the  Campaign  and 

22  Governmental  Conduct  Code  that  are  explicitly  shown  in  this  legislation  as  additions, 

23  deletions.  Board  amendment  additions,  and  Board  amendment  deletions  in  accordance  with 

24  the  "Note"  that  appears  under  the  official  title  of  the  legislation. 
25 
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APPROVED  AS  TO  FORM: 
DENNIS  J.  HERRERA,  City  Attorney 


By:   

ANDREW  SHEN 
Deputy  City  Attorney 
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Assembly  Bill  No.  2452 

CHAPTER  126 


An  act  to  add  Section  84615  to  the  Government  Code,  relating  to  the 
Political  Reform  Act  of  1974. 

[Approved  by  Governor  July  13,  2012.  Filed  with 
Secretary  of  State  July  13,  2012.] 

LEGISLATIVE  COUNSEL'S  DIGEST 

AB  2452,  Ammiano.  Political  Reform  Act  of  1974:  online  disclosure. 

The  Political  Reform  Act  of  1974  requires  specified  candidates, 
committees,  slate  mailer  organizations,  and  lobbyists,  lobbying  firms,  and 
lobbyist  employers  to  file  campaign  statements  and  reports  online  or 
electronically  with  the  Secretary  of  State,  as  specified.  The  act  requires 
certain  of  these  entities  to  also  file  campaign  statements  and  reports  w^ith 
local  filing  officers,  as  specified. 

This  bill,  v^ith  certain  exceptions,  would  authorize  a  local  government 
agency  to  require  an  elected  officer,  candidate,  committee,  or  other  person 
required  to  file  specified  statements,  reports,  or  other  documents  to  file  those 
statements,  reports,  or  other  documents  onhne  or  electronically  with  a  local 
filing  officer.  The  bill  would  prescribe  criteria  that  must  be  satisfied  by  a 
local  government  agency  that  requires  online  or  electronic  filing  of 
statements,  reports,  or  other  documents,  as  specified,  including,  among 
others,  that  the  system  be  available  free  of  charge  to  filers  and  to  the  public 
for  viewing  filings,  and  that  the  system  include  a  procedure  for  filers  to 
comply  with  the  requirement  that  they  sign  statements  and  reports  under 
penalty  of  perjury. 

The  Political  Reform  Act  of  1974,  an  initiative  measure,  provides  that 
the  Legislature  may  amend  the  act  to  fiirther  the  act's  purposes  upon  a  V^, 
vote  of  each  house  and  compliance  with  specified  procedural  requirements. 

This  bill  would  declare  that  it  fiuthers  the  purposes  of  the  act. 

The  people  of  the  State  of  California  do  enact  as  follows: 

SECTION  1.  Secfion  84615  is  added  to  the  Government  Code,  to  read: 
84615.  A  local  government  agency  may  require  an  elected  officer, 
candidate,  committee,  or  other  person  required  to  file  statements,  reports, 
or  other  documents  reqviired  by  Chapter  4  (commencing  with  Section  84100), 
except  an  elected  officer,  candidate,  committee,  or  other  person  who  receives 
contributions  totaling  less  than  one  thousand  dollars  ($1,000),  and  makes 
expenditures  totaling  less  than  one  thousand  dollars  ($1,000),  in  a  calendar 
year,  to  file  those  statements,  reports,  or  other  documents  online  or 
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electronically  with  a  local  filinL!  officer.  A  local  government  agency  that 
requires  online  or  elccuoiuc  tiluiL;  pursuant  to  this  section  shall  comply  with 
all  of  the  following: 

(a)  The  legislative  body  for  the  local  government  agency  shall  adopt  an 
ordinance  approving  the  use  of  online  or  electronic  filing,  which  shall  include 
a  legislative  finding  that  the  online  or  electronic  filing  system  will  operate 
securely  and  effectively  and  would  not  unduly  burden  filers.  The  ordinance 
adopted  by  the  legislative  body  for  the  local  government  agency  may,  at 
the  discretion  of  that  legislative  body,  specify  that  the  electronic  or  oiiline 
filing  requirements  apply  only  to  specifically  identified  types  of  filings  or 
are  triggered  only  by  identified  monetary  thresholds.  In  any  instance  in 
which  the  original  statement,  report,  or  other  document  is  required  to  be 
filed  with  the  Secretary  of  State  and  a  copy  of  that  statement,  report,  or  other 
document  is  required  to  be  filed  with  the  local  government  agency,  the 
ordinance  may  permit,  but  shall  not  require,  that  the  copy  be  filed  online  or 
electronically. 

(b)  The  online  or  electronic  filing  system  shall  only  accept  a  filing  in  the 
standardized  record  format  that  is  developed  by  the  Secretary  of  State 
pursuant  to  paragraph  (2)  of  subdivision  (a)  of  Section  84602  and  that  is 
compatible  with  the  Secretary  of  State's  system  for  receiving  an  online  or 
electronic  filing. 

(c)  The  online  or  electronic  filing  system  shall  ensure  the  integrity  of  the 
data  transmitted  and  shall  include  safeguards  against  efiforts  to  tamper  with, 
manipulate,  alter,  or  subvert  the  data. 

(d)  (1)  The  local  filing  officer  shall  issue  to  a  person  who  files  a 
statement,  report,  or  other  document  online  or  electronically  an  electronic 
confirmation  that  notifies  the  filer  that  the  statement,  report,  or  other 
document  was  received.  The  confinnation  shall  include  the  date  and  the 
lime  that  the  statement,  report,  or  other  document  was  received  by  the  filing 
officer  and  the  method  by  which  the  filer  may  view  and  print  the  data 
received  by  the  filing  officer. 

(2)  A  copy  retained  by  the  filer  of  a  statement,  report,  or  other  document 
that  was  filed  online  or  electronically  and  the  confirmation  issued  pursuant 
to  paragraph  (1)  that  shows  the  filer  timely  filed  the  statement,  report,  or 
other  document  shall  create  a  rebuttable  presumption  that  the  filer  timely 
filed  the  statement,  report,  or  other  document. 

(e)  The  date  of  filing  for  a  statement,  report,  or  other  document  that  is 
filed  online  or  electronically  shall  be  the  day  that  it  is  received  by  the  local 
filing  officer. 

(0  The  local  filing  officer  shall  make  all  the  data  filed  available  on  the 
Internet  in  an  easily  understood  format  that  provides  the  greatest  public 
access.  The  data  shall  be  made  available  free  of  charge  and  as  soon  as 
possible  after  receipt.  The  data  made  available  on  the  Internet  shall  not 
contain  the  street  name  and  building  number  of  the  persons  or  entity 
representatives  listed  on  the  electronically  filed  forms  or  any  bank  account 
number  required  to  be  disclosed  by  the  filer  The  local  filing  officer  shall 
make  a  complete,  unredactcd  copy  of  any  statement,  report,  or  other 
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document  filed  pursuant  to  this  section,  including  any  street  names,  building 
numbers,  and  bank  account  numbers  disclosed  by  the  filer,  available  to  any 
person  upon  request. 

(g)  The  online  or  electronic  filing  system  shall  include  a  procedure  for 
filers  to  comply  with  the  requirement  that  they  sign  statements  and  reports 
under  penalty  of  perjury  pursuant  to  Section  8 1004. 

(h)  The  local  government  agency  shall  enable  filers  to  complete  and 
submit  filings  free  of  charge. 

(i)  The  local  filing  officer  shall  maintain,  for  a  period  of  at  least  1 0  years 
commencmg  from  the  date  filed,  a  secured,  official  version  of  each  online 
or  electronic  statement,  report,  or  other  document  filed  pursuant  to  this 
section,  which  shall  serve  as  the  official  version  of  that  record  for  purpose 
of  audits  and  any  other  legal  purpose.  Data  that  has  been  maintained  for  at 
least  10  years  may  then  be  archived  in  a  secure  format. 

(j)  Notwithstanding  any  other  provision  of  law,  any  statement,  report,  or 
other  document  filed  online  or  electronically  pursuant  to  this  section  shall 
not  be  required  to  be  filed  with  the  local  filing  officer  in  paper  format. 

SEC.  2.  The  Legislature  finds  and  declares  that  this  bill  furthers  the 
purposes  of  the  PoUtical  Reform  Act  of  1974  within  the  meaning  of 
subdivision  (a)  of  Section  81012  of  the  Government  Code. 


O 
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Ethics  Commission 

City  and  County  of  San  Francisco 


Beverly  Ha  YON 
Commissioner 


Dorothy  S.  Liu 
Commissioner 


PaulA.  Renne 
Commissioner 


Date:  July  13,  2012 

To:  Members,  Ethics  Coraimission 

From:  John  St.  Croix,  Executive  Director  y^^-^ 

By:      Mabel  Ng,  Deputy  Executive  Director 

Re:  Amendments  to  regulations  regarding  CFRO  section  1.126 

Campaign  and  Governmental  Conduct  Code  ("C&GC  Code")  section  1.126  (codified 
in  the  Campaign  Finance  Reform  Ordinance,  or  CFRO)  prohibits  contributions  to  City 
elected  officials  from  certain  City  contractors.  Over  the  past  several  years,  and  most 
recently  in  a  request  for  informal  vmtten  advice,  members  of  the  regulated  community 
and  the  press  have  asked  v^hether  section  1.126  applies  to  campaign  contributions  made 
to  a  City  elected  official  seeking  state  elective  office.  Staffs  response  was  yes,  the 
section  1.126  contractor  contribution  ban  applies  to  local  officials  seeking  election  to 
state  office.  However,  in  providing  that  advice,  staff  noted  that  Ethics  Commission 
Regulation  1.126-2  might  unnecessarily  confuse  the  proper  interpretation  of  CFRO 
section  1.126.  For  this  reason,  and  to  make  other  technical  changes,  staff  proposes  that 
the  Commission  amend  Regulations  1.126-1  and  1.126-2,  as  set  forth  in  this  memo. 


CFRO  section  1.126  prohibits  any  person  who  contracts  with  the  City,  the  San 
Francisco  Unified  School  District,  the  San  Francisco  Community  College  District  or 
certain  state  agencies,  from  making  a  political  contribution  to  an  individual  holding  a 
City  elective  ojfice  if  the  contract  must  be  approved  by  that  individual,  the  board  on 
which  that  individual  serves,  or  a  state  agency  on  whose  board  an  appointee  of  that 
individual  serves.  The  ban  also  applies  prohibit  contributions  to  a  candidate  for  the 
office  held  by  the  individual  or  a  committee  controlled  by  such  individual  or  candidate. 
The  ban  applies  whenever  the  agreement  or  contract  has  a  total  anticipated  or  actual 
value  of  $50,000  or  more  in  a  fiscal  year;  and  it  applies  from  the  commencement  of 
negotiations  until  the  termination  of  negotiations  for  such  contract  or  six  months  from 
the  date  the  contract  is  approved.  See  C&GC  Code  §  1 .126,  reprinted  at  the  end  of  this 
memo. 


L  The  Advice  Letter 


In  relevant  portions  of  the  advice  letter,  staff  wrote: 


You  asked  whether  the  City's  ban  on  contributions  from  City  contractors  applies  to  a 
supervisor  or  other  City  elective  officer  who  runs  for  State  office  instead  of  a  local  office. 
As  you  point  out,  section  1.126  bars  a  contractor  from  making  a  contribution  to.  among 
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others,  "an  individual  holding  City  elective  office,"  and  "a  committee  controlled  by  such  an 
indi\ iJual."   l:thics  Commission  Regulation  1.126-2  defines  "a  committee  controlled  by 
such  indi\  idual"  to  include  '"either  a  committee  formed  to  support  or  oppose  a  candidate  for 
Cit\  elective  office  or  committee  formed  to  support  or  oppose  a  local  ballot  measure."  You 
claim  that  the  "clear  language  of  the  regulation  thereby  limits  the  'a  committee  controlled  by 
such  an  individual""  to  "a  committee  supporting  a  City  official's  election  to  another  City 
office  or  a  committee  supporting  or  opposing  a  City  ballot  measure."  You  thus  seek 
confirmation  that  Regulation  1.126-2  "effectively  excludes  from  the  contractor  ban 
committees  supporting  a  City  official's  election  to  state  office  and  state  ballot  measure 
committees." 

As  >  ou  note,  the  legislative  history  of  section  1.126  does  not  specifically  address  whether  the 
contribution  ban  applies  to  City  elective  officers  seeking  State  office.  However,  Ethics  staff 
has  consistently  advised  that  secfion  1.126  applies  when  the  requisite  factors  exist,  i.e., 
whenever  any  individual  City  elective  officer  who  must  approve  a  City  contract  worth  at  least 
$50,000  per  year  is  seeking  any  elective  office. 

The  reasons  for  this  advice  include  the  following.  First,  section  1.126(b)(1)(A)  specifically 
prohibits  a  contractor  from  making  a  contribution  to  "an  individual  holding  a  City  elective 
office  if  the  contract  must  be  approved  by  such  individual."  Under  the  plain  language  of  this 
subsection,  any  individual  currently  holding  City  elective  office  is  subject  to  this  restriction, 
and  there  is  no  further  limitation  that  suggests  this  individual  must  be  a  candidate  seeking  a 
City  elective  office.  Second,  the  purpose  of  section  1.126  is  to  prevent  pay-to-play  situations 
whereby  in  exchange  for  making  a  political  contribution  to  an  individual  holding  City 
elective  office,  the  contractor  wins  his  or  her  approval  on  a  contract.  In  these  circumstances, 
the  anti-corruption  interests  served  by  section  1.126  apply  with  equal  force  to  a  donation  to  a 
City  elective  officer  running  for  any  elective  office,  either  state  or  local. 

In  your  letter,  you  rely  on  Regulation  1.126-2  to  argue  that  the  City's  contractor  contribution 
ban  does  not  apply  to  individuals  holding  City  elective  office  seeking  election  to  State  office. 
But,  as  you  note,  this  regulafion  only  interprets  section  1 .126(b)(1)(C)  -  not  subsection 
(b)(1)(A).  Nonetheless,  Regulation  1.126-2  confuses  the  proper  understanding  of  section 
1 .126(b)(1)(A)  and  unnecessarily  suggests  that  the  City's  contractor  contribution  ban  should 
be  limited  to  City  elective  officers  seeking  local  elective  office.  To  clarify  this  issue,  staff 
will  recommend  that  the  Commission  approve  a  regulation  to  make  clear  that  the  contractor 
ban  in  section  1.126  applies  to  any  candidate  campaign  committee  controlled  by  a  City 
elective  officer  who  must  approve  the  contract,  whether  it  be  for  City,  State  or  Federal 
elective  office. 

II.       The  Proposed  Changes  to  the  Regulations 

New  language  is  set  forth  in  underlined  italic  text;  deletions  are  set  forth  in  strikethrough  text. 

Kcfiulation  1.126-1 :  Contribution  Limits  -  Contractors  Doing  Business  with  the  Cit^  : 
Definitions. 

(a)       Board  on  which  an  individual  sits. 

"Board  on  which  an  individual  sits"  means  the  board  to  which  the  officer  was  elected  and  any 
other  board  on  which  the  elected  officer  serves. 
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(b)      Commencement  of  Negotiations. 

Negotiations  commence  when  a  prospective  contractor  first  communicates  about  the  possibility 
of  obtainins  a  specific  contract  with  an  officer  or  employee  of  the  City,  the  San  Francisco 
Unified  School  District,  the  San  Francisco  Community  College  Districtf^  or  a  state  agency  on 
whose  board  an  appointee  of  a  city  elective  officer  sits  about  the  possibilit)'  of  obtaining  a 
specific  contract.  Either  the  prospective  contractor  or  the  officer  or  employee  may  initiate  the 
communication,  and  this  TMs-initial  communication  may  occur  in  person,  by  telephone,  or  in 
writing,  and  may  be  initiated  by  the  prospective  contractor  or  the  officer  or  employee . 

Examples  of  communications  between  prospective  contractors  and  officers  and  employees  of  the 
Cit>^  the  Unified  School  District,  the  Communit>^  College  District  or  a  state  agency  on  whose 
board  an  appointee  of  a  cit>^  elective  officer  sits  that  commence  negotiations  include,  but  are  not 
limited  to,  the  following:  Aa  prospective  contractor  contacts  an  officer  or  employee  to  promote 
himself  or  herself  for  a  specific  contract;  an  officer  or  employee  contacts  a  prospective  contractor 
to  propose  that  the  contractor  apply  for  a  specific  contract;  a  prospective  contractor  submits  a 
bid,  proposal  or  response  to  a  Request  for  Proposals  or  Request  for  Qualifications  to  compete  or 
be  eligible  for  a  specific  contract. 

Examples  of  communications  between  prospective  contractors  and  officers  and  employees  that 
do  not  commence  negotiations  include,  but  are  not  limited  to^  the  following:  Jmquiries  regarding 
a  particular  contract,  and  requests  for  information  or  documents  relating  to  a  Request  for 
Proposal  or  Request  for  Qualifications,  provided  that  the  inquiry  or  request  does  not  involve 
promotion  of  the  prospective  contractor's  interest  in  a  specific  contract;  distribution  or  receipt  of 
Requests  for  Proposals  or;  distribution  or  receipt  of  Requests  for  Qualifications;  attendance  at  an 
interested  persons  meeting  or  a  hearing  that  is  open  to  the  public  where  the  prospective 
contractor  does  not  promote  himself  or  herself  for  a  specific  contract;  and  requests  to  be  placed 
on  a  mailing  list  regarding  contracting  opportunities. 

(c)  Contract. 

For  the  purposes  of  section  1.126,  a  contract  does  not  include  the  following: 

(1)  a  work  order  or  purchase  order  submitted  under  an  existing  contract;  or 

(2)  a  modification  of  an  existing  contract  where  the  majority  of  the  terms  of  the 
contract  remain  in  full  force  and  effect  and  the  total  amount  of  the  modification  does  not  exceed 
$50,000  in  a  fiscal  year. 

(d)  Date  the  Contract  Is  Approved. 

A  contract  is  approved  when  it  is  finalized  and  signed  by  the  City,  a  state  agency  on  whose  board 
an  appointee  of  a  City  elective  officer  sits,  the  San  Francisco  Unified  School  District  or  the  San 
Francisco  Community  College  District  and  the  contractor. 

(e)  Person  who  Contracts  With. 

(1)      For  the  purposes  of  section  1 .126,  a  "person  who  contracts  with''  includes  any 
named  party  or  prospective  named  party  to  a  contract,  as  well  as  any  member  of  that  named  partv- 
or  prospective  named  party's  board  of  directors,  its  chairperson,  chief  executive  officer,  chief 
financial  officer,  chief  operating  officer,  any  person  with  an  ownership  interest  of  more  than  20 


percent  in  the  named  or  prospective  named  party,  any  subcontractor  listed  in  a  bid  or  contract, 
and  anN-  committee  as  defined  in  Chapter  1  of  the  Campaign  and  Governmental  Conduct  Code 
that  is  sponsored  or  controlled  by  the  named  party  or  prospective  named  party. 

(2)  If  a  named  party  or  prospective  named  party  does  not  have  a  board  of  directors  or 
chairperson  of  the  board  of  directors,  a  "person  who  contracts  with"  includes  any  person  who 
directs  or  participates  in  directing  the  affairs  and  activities  of  the  named  party  or  prospective 
named  party. 

(3)  If  a  named  party  or  prospective  named  party  does  not  have  a  chief  executive 
officer,  chief  financial  officer,  or  chief  operating  officer,  a  "person  who  contracts  with"'  includes 
any  president  of  the  named  party  or  prospective  named  party  or  any  person  who  directs  the 
overall  acti\  ities,  financial  activities,  or  operations  of  the  named  party  or  prospective  named 
party. 

(f)  Personal  services. 

For  the  purposes  of  section  1 .126(a)(2)(A),  personal  services  means  services  that  are  provided  by 
a  person  or  an  entity.  Such  services  include  but  are  not  limited  to  tasks  such  as  consulting, 
architecture,  engineering,  design,  legal  services,  finance,  accounting,  janitorial  services,  medical 
treatment,  transportation,  underwriting,  insurance,  and  security. 

(g)  State  Agency  on  whose  Board  an  Appointee  of  a  City  Elective  Officer  Serves. 

For  the  purposes  of  section  1.126,  a  state  agency  on  whose  board  a  City  elective  officer  or  an 
appointee  of  a  City  elective  officer  serves  is  limited  to  the  following:  Health  Authority,  Housing 
Authority  Commission,  Industrial  Development  Authority  Board,  Parking  Authority, 
Redevelopment  Agency  Commission,  Relocation  Appeals  Board,  Treasure  Island  Development 
Authority,  and  Local  Workforce  Investment  Board.  The  City  elective  officers  who  appoint 
members  of  these  boards  for  the  purposes  of  section  1.126  are: 

(1 )  Health  Authority:  Board  of  Supervisors  and  Mayor 

(2)  Housing  Authority  Commission:  Mayor 

(3)  Industrial  Development  Authority  Board:  Mayor  and  Board  of  Supervisors 

(4)  Parking  Authority:  Mayor  and  Board  of  Supervisors 

(S^  Redevelopment  Agency  Commission:  Mayor  and  Board  of  Super\'isors 

(65)     Relocation  Appeals  Board:  Mayor  and  Board  of  Supervisors 

f?3  Treasure  Island  Development  Authority:  Mayor 

Local  Workforce  Investment  Board:  Mayor 

(h)  Submission  of  a  Contract  to  an  Individual  Holding  City  Elective  Office. 

(1 )  A  contract  is  submitted  to  each  member  of  the  Board  of  Supervisors  when  a 
resolution  to  approve  the  contract  is  introduced  at  the  Board  of  Supervisors. 

(2)  A  contract  approved  by  the  Board  of  Supervisors  is  submitted  to  the  Mayor  upon 
adoption  of  a  resolution  approving  the  contract  by  the  Board  of  Supervisors. 

(3)  A  contract  is  submitted  to  any  other  individual  holding  City  elective  office  when 
the  individual  is  informed  that  negotiations  for  the  contract  have  commenced  or  the  indi\  iduaFs 
office  receives  a  copy  of  the  contract  for  the  individual's  review  or  approval. 

(i)  i  cnnination  of  Negotiations. 
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Negotiations  terminate  when  an  officer  or  employee  of  the  City,  the  San  Francisco  Unified 
School  District,  the  San  Francisco  Community  College  District,  or  a  state  agency  on  whose 
board  an  appointee  of  a  eCity  elective  officer  sits,  the  Unified  School  District  or  the  Community 
College  District  and^or  the  prospective  contractor  Qwds  the  negotiation  process  before  a  final 
decision  is  made  to  award  a  contract.  Negotiations  may  also  terminate  when  the  prospective 
contractor  ends  the  negotiation  process  with  such  officers  or  employees. 

Examples  of  actions  that  terminate  negotiations  include,  but  are  not  limited  to,  the  following:  A 
prospective  contractor  formally  withdraws  or  is  disqualified  from  consideration  for  a  specific 
contract. 

Regulation  1.126-2:  Party  that  is  Subject  to  the  Prohibition, 

(a)  The  prohibition  set  forth  in  section  1 .126(b)  applies  to  the  named  party  or  prospective 
named  party  who  contracts  with  the  City  and  County  of  San  Francisco,  a  state  agency  on  whose 
board  an  appointee  of  a  City  elective  officer  serves,  the  San  Francisco  Unified  School  District  or 
the  San  Francisco  Community  College  District.  This  includes: 

(1)  any  named  party  or  prospective  named  party  to  the  contract; 

(2)  any  member  of  that  named  party's  board  of  directors,  its  chairperson,  chief 
executive  officer,  chief  financial  officer,  chief  operating  officer, 

(3)  any  person  with  an  ownership  interest  of  more  than  20  percent  in  the  named  party; 

(4)  any  subcontractor  listed  in  a  bid  or  contract;  and 

(5)  any  committee  as  defmed  in  the  California  Government  Code  (commencing  at 
section  81000)  that  is  sponsored  or  controlled  by  the  named  party  or  prospective  named  party. 

(b)  The  prohibition  set  forth  in  section  1 .126(b)  does  not  apply  to  any  member  of  the  board 
of  directors,  chairperson,  chief  executive  officer,  chief  fmancial  officer  or  chief  operating  officer 
of  any  person  with  an  ownership  interest  of  more  than  20  percent  in  the  named  party  or 
prospective  named  party  to  a  contract,  or  of  any  subcontractor  listed  in  a  bid  or  contract. 

fc)      For  the  purposes  of  section  1.126(b)(l}(A},  an  "individual  holding  City  elective  office  " 
includes  any  committee  controlled  by  that  individual  formed  to  support  that  individual 's 
candidacy  to  a  local  or  state  elective  office. 

(ed)     For  the  purposes  of  section  1.126(b)(1)(C),  "a  committee  controlled  by  such  individual  or 
candidate"  includes  either  a  any  committee  controlled  by  such  individual  or  candidate  formed 
either  to  support  or  oppose  a  candidate  for  GiWlocal  or  state  elective  office  or  a  committee 
formed  to  support  or  oppose  a  local  or  state  ballot  measure. 

in.      Discussion  of  the  Proposed  Changes 

Proposed  changes  to  Regulation  1.126-lfb),  (d),  and  fi) 

The  proposed  changes  to  two  of  these  subsections  are  linguistic,  in  order  to  provide  for  greater 
clarity  about  when  negotiations  for  a  contract  commence  (§1.1 26- 1(b))  or  terminate  (§1.126- 
l(i)).  Proposed  changes  to  Regulation  1.126-l(b)  and  (d)  add  the  words  "San  Francisco""  to 
identify  the  Unified  School  District  and  Community  College  District  at  issue. 


Proposed  changes  to  Regulation  1.126-Ug) 

Regulation  1 . 1 26(g)  identifies  the  state  agencies  on  whose  board  a  City  elective  officer  or 
appointee  of  a  City  elective  officer  serves.  When  the  regulation  was  adopted,  there  were  eight 
such  state  agencies,  including  the  Redevelopment  Agency  and  the  Treasure  Island  Development 
AuthoritN'  (TIDA).  As  a  result  of  state  legislation  and  a  subsequent  decision  by  the  California 
Supreme  (\nirt,  effective  February  1,  2012,  redevelopment  agencies  have  been  eliminated  in 
Calilornia.  and  the  Redevelopment  Agency  and  TIDA  have  ceased  to  exist  as  state  agencies. 
The  Rcdc\  elopment  Agency  no  longer  exists,  and  TIDA  is  now  a  City  agency.  Because  the 
Rcde\  elopment  Agency  and  TIDA  are  no  longer  state  agencies,  staff  recommends  that  they  be 
deleted  from  Regulation  1.1 26- 1(g). 

Proposed  changes  to  Regulation  1.126-2(c) 

Proposed  Regulation  1.126-2(c)  adds  new  language  to  clarify  that  the  term  "an  individual 
holding  City  elective  office"  in  CFRO  section  1.126(b)(1)(A)  includes  any  committee  controlled 
b\-  that  individual  formed  to  support  that  individual's  election  to  a  local  or  state  elective  office. 
This  change  clarifies  that  no  contractor  may  make  a  contribution  to  an  individual  who  holds  a 
City  elective  office  or  to  any  of  that  individual's  candidate  committees,  whether  formed  for  City 
elective  office  or  state  elective  office,  if  that  individual  must  approve  the  contract. 

Proposed  changes  to  Regulation  1.126-2(d) 

The  proposed  changes  to  Regulation  1.126-2(d)  clarify  the  term  "a  committee  controlled  by  such 
individual  or  candidate"  in  CFRO  section  1.126(b)(1)(C).  It  means  that  no  contractor  may  make 
a  contribution  to  (1)  a  City  elective  officer  who  must  approve  the  contract,  (2)  a  candidate  for 
such  City  elective  office  that  must  approve  the  contract,  (3)  any  committee  controlled  by  the 
officer  or  candidate  that  is  formed  to  support  or  oppose  a  candidate  for  local  or  State  elective 
office,  or  (4)  any  committee  controlled  by  the  officer  or  candidate  that  is  formed  to  support  or 
oppose  a  local  or  State  ballot  measure. 


Decision  Point 

Shall  the  Commission  approve  the  proposed  changes  to  Ethics  Regulations  1.126-1  and  1.126-2, 
as  discussed  and  set  forth  above? 
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rV.      Text  of  San  Francisco  Campaign  and  Governmental  Conduct  Code  section  1.126 

SEC.  1.126.  CONTRIBUTION  LIMITS-  CONTRACTORS  DOING  BUSINESS  WITH 
THE  CITY,  THE  UNIFIED  SCHOOL  DISTRICT  AND  THE  COMMUNITY  COLLEGE 
DISTRICT. 

(a)  DEFINITIONS. 

For  purposes  of  this  section,  the  following  words  and  phrases  shall  mean: 

(1)  "Person  who  contracts  with"  includes  any  party  or  prospective  party  to  a  contract,  as  well  any 
member  of  that  party's  board  of  directors,  its  chairperson,  chief  executive  officer,  chief  financial 
officer,  chief  operating  officer,  any  person  with  an  ownership  interest  of  more  than  20  percent  in 
the  party,  any  subcontractor  listed  in  a  bid  or  contract,  and  any  committee,  as  defined  by  this 
Chapter  that  is  sponsored  or  controlled  by  the  party,  provided  that  the  provisions  of  Section 
1.114  of  this  Chapter  governing  aggregation  of  affiliated  entity  contributions  shall  apply  onl>'  to 
the  party  or  prospective  party  to  the  contract. 

(2)  "Contract"  means  any  agreement  or  contract,  including  any  amendment  or  modification  to  an 
agreement  or  contract,  with  the  City  and  County  of  San  Francisco,  a  state  agency  on  whose  board 
an  appointee  of  a  City  elective  officer  serves,  the  San  Francisco  Unified  School  District,  or  the 
San  Francisco  Community  College  District  for: 

(A)  the  rendition  of  personal  services, 

(B)  the  furnishing  of  any  material,  supplies  or  equipment, 

(C)  the  sale  or  lease  of  any  land  or  building,  or 

(D)  a  grant,  loan  or  loan  guarantee. 

(3)  "Board  on  which  an  individual  serves"  means  the  board  to  which  the  officer  was  elected  and 
any  other  board  on  which  the  elected  officer  serves. 

(b)  Prohibition  on  contribution.  No  person  who  contracts  wdth  the  City  and  County  of  San 
Francisco,  a  state  agency  on  whose  board  an  appointee  of  a  City  elective  officer  serv^es,  the  San 
Francisco  Unified  School  District  or  the  San  Francisco  Community  College  District, 

(1)  Shall  make  any  contribution  to: 

(A)  An  individual  holding  a  City  elective  office  if  the  contract  must  be  approved  by  such 
individual,  the  board  on  which  that  individual  serves  or  a  state  agency  on  whose  board  on  which 
an  appointee  of  that  individual  serves; 

(B)  A  candidate  for  the  office  held  by  such  individual;  or 

(C)  A  committee  controlled  by  such  individual  or  candidate 

(2)  Whenever  the  agreement  or  contract  has  a  total  anticipated  or  actual  value  of  $50,000.00  or 
more,  or  a  combination  or  series  of  such  agreements  or  contracts  approved  by  that  same 
individual  or  board  have  a  value  of  $50,000.00  or  more  in  a  fiscal  year  of  the  City  and  County 

(3)  At  any  time  fi:om  the  commencement  of  negotiations  for  such  contract  until. 

(A)  The  termination  of  negotiations  for  such  contract;  or 

(B)  Six  months  have  elapsed  from  the  date  the  contract  is  approved. 

(c)  Prohibition  on  receipt  of  contribution.  No  individual  holding  City  elective  office  or 
committee  controlled  by  such  an  individual  shall  solicit  or  accept  any  contribution  prohibited  by 
subsection  (b)  at  any  time  from  the  formal  submission  of  the  contract  to  the  individual  until  the 
termination  of  negotiations  for  the  contract  or  six  months  have  elapsed  from  the  date  the  contract 
is  approved.  For  the  purpose  of  this  subsection,  a  contract  is  formally  submitted  to  the  Board  of 
Supervisors  at  the  time  of  the  introduction  of  a  resolution  to  approve  the  contract. 
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(d)  I-orfciturc  of  contribution.  In  addition  to  any  other  penalty,  each  committee  that  receives  a 
ccMHi  ilxiiiiHi  prohibited  by  subsection  (c)  shall  pay  promptly  the  amount  received  or  deposited  to 
the  C'it>  and  C"ounl>  of  San  Francisco  and  deliver  the  payment  to  the  Ethics  Commission  for 
deposit  in  the  General  Fund  of  the  City  and  County:  provided  that  the  Commission  may  provide 
for  the  waiver  or  reduction  of  the  forfeiture. 

(e)  Notification. 

(1)  Prospective  Parties  to  Contracts.  Any  prospective  party  to  a  contract  with  the  City  and 
County  of  San  Francisco,  a  state  agency  on  whose  board  an  appointee  of  a  City  elective  officer 
serves,  the  San  Francisco  Unified  School  District  or  the  San  Francisco  Community  College 
District  shall  inform  each  person  described  in  subsection  (a)(1)  of  the  prohibition  in  subsection 
(b)  by  the  commencement  of  negotiations  for  such  contract. 

(2)  Individuals  Who  Hold  City  Elective  Office.  Every  individual  who  holds  a  City  elective  office 
shall,  within  five  business  days  of  the  approval  of  a  contract  by  the  officer,  a  board  on  which  the 
officer  sits  or  a  board  of  a  state  agency  on  which  an  appointee  of  the  officer  sits,  notify  the  Ethics 
Commission,  on  a  form  adopted  by  the  Commission,  of  each  contract  approved  by  the 

indix  idual,  the  board  on  which  the  individual  serves  or  the  board  of  a  state  agency  on  which  an 
appointee  of  the  officer  sits.  An  individual  who  holds  a  City  elective  office  need  not  file  the  form 
required  by  this  subsection  if  the  clerk  or  secretary  of  a  board  on  which  the  individual  serves  or  a 
board  of  a  state  agency  on  which  an  appointee  of  the  officer  serves  has  filed  the  form  on  behalf 
of  the  board. 

(Added  by  Ord.  71-00,  File  No.  000358,  App.  4/28/2000;  amended  by  Proposition  O,  11/7/2000;  Ord.  141-03,  File  No.  030034,  App.  6/27/2003; 
Ord.  228-06,  File  No.  060501,  App.  9/14/2006;  amended  by  Proposition  H,  June  3,  2008)  (Derivation:  Former  Administrative  Code  Section 
16.510-2;  added  by  Proposition  N,  11/7/95) 
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Ethics  Commission 

City  and  County  of  San  Francisco 


EXECUTIVE  DIRECTOR'S  REPORT 
TO  THE  SAN  FRANCISCO  ETHICS  COMMISSION 
For  the  Meeting  of  July  23,  2012 

1.  November  6,  2012  election. 

The  odd-numbered  districts  for  the  Board  of  Supervisors  and  four  seats  each  for  the 
Board  of  Education  and  Community  College  District  will  be  voted  on  in  the  November 
6,  2012  election. 

Recently,  the  Board  of  Supervisors  approved  changes  to  the  public  financing  program, 
including  changes  to  the  qualification  threshold.  Under  revised  rules,  a  candidate  for 
the  Board  of  Supervisors  must  demonstrate  that  he/she  has  received  at  least  $10,000  in 
qualifying  contributions  from  at  least  100  individuals  who  reside  in  the  City  (incumbent 
candidates  must  raise  $15,000  in  quahfying  contributions  from  at  least  150  residents). 
Upon  certification,  eligible  candidates  receive  a  grant  of  $20,000.  Thereafter,  eligible 
candidates  may  receive  additional  public  funds  based  on  private  contributions  raised. 
Candidates  may  receive  up  to  $155,000  in  public  funds  (incumbent  candidates  may 
receive  up  to  $152,500).  The  last  day  for  candidates  to  submit  an  application  to  qualify 
for  public  funds  is  Tuesday,  August  28. 

As  of  July  17,  one  candidate  for  the  Board  of  Supervisors  has  submitted  an  application 
for  public  funding  and  has  been  certified  as  eligible  to  receive  public  funds. 

2.  Investigation  and  enforcement  program. 

As  of  July  1 1,  2012,  there  are  23  pending  complaints  alleging  violations  within  the 
Ethics  Commission's  jurisdiction.  Out  of  the  nine  complaints  alleging  Sunshine 
Ordinance  violations,  the  resolution  of  seven  is  pending  the  approval  of  the 
Commission's  Sunshine  Ordinance  regulations. 


Category 

#  of  Complaints 

Campaign  Finance 

6 

Conflict  of  Interest 

4 

Governmental  Ethics 

1 

Lobbyist  Ordinance 

1 

Campaign  Consultant  Ordinance 

2 

Sunshine  Ordinance 

9 

TOTAL 

23 

3.        Campaign  finance  disclosure  program. 
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a.  Filing  deadline.  The  next  filing  deadline  that  applies  to  all  committees  falls  on  July  31,  2012 
for  the  First  Semi-Annual  statement,  which  covers  the  reporting  period  ending  June  30,  2012.  In 
the  interim,  staff  continues  to  receive  and  process  campaign  statements  for  other  filing  deadlines. 
Staff  continues  to  answer  questions  from  and  conduct  outreach  to  candidates  and  other 
committee  representatives  about  campaign  finance  filing  obligations. 

b.  Collection  of  late  filing  fees  and  contribution  forfeitures.  In  the  FY  1 1-12,  as  of  June  30,  the 
Commission  collected  a  total  of  $38,379  in  campaign  finance  late  fees  and  forfeitures. 
Outstanding  late  fees  and  forfeitures  total  $42,170,  of  which  waiver  requests  are  pending  for 
$6,158;  and  $24,559  is  pending  at  the  Bureau  of  Delinquent  Revenues. 


c.  Status  of  accounts  to  San  Francisco  Bureau  of  Delinquent  Revenues  (BDR).  The  following 
chart  provides  details  on  pending  accounts  referred  to  BDR: 


Committee/ 
Filer 

ID# 

Treasurer  or 
Responsible 
Officer 

Date 
referral 
effective 

Original 
amount 
referred 

Last 
month's 
balance 

Current 
balance 

(Changes  are 

1 

Johnnie  Carter  for 
Community  College 
Board 

1226264 

Johnnie  Carter 

6/16/06 

$9,520 

$6,595 

$6,595 

2 

Committee  to  Elect 
M.  Valle  for 
Treasurer 

1278937 

Manuel  B. 
Valle 

6/14/07 

$5,525 

$5,525 

$5,525 

3 

Omar  Khalif  for 
Board  of  Educ. 

1287030 

Omar  Khalif 

7/30/09 

$1,800 

$1,775 

$1,775 

4 

Myma  Lim  for 
District  1 1  Sup 

1306882 

Myma  Lim 

7/30/09 

$1,180 

$1,180 

$1,180 

5 

Myma  Lim  for 
District  1 1  Sup 

1256697 

Jia  Jun  Chen 

8/20/07 

$3,855 

$2,775 

$2,775 

6 

San  Francisco 
Women's  Political 
Committee 

1243711 

Giselle  Barry 

5/16/06 

$1,906 

$50 

$50 

7 

Johnny  K.  Wang 
JKW  Political 
Consulting 

100716 

Johnny  K. 
Wang 

4/19/11 

$4,000 

$4,000 

$4,000 

8 

Coalition  to  Elect 
Chris  Jackson  to 
Community  College 

Board 

1302351 

Chris  Jackson 

6/17/11 

2,658.90 

$2,658.90 

2.658.90 

TOTAL, 

$24,559 

4.        Revenues  report. 

lor  !■  Y  1 1-12.  the  Commission  was  budgeted  to  generate  $100,000  in  revenues.  As  of  June  29. 
201 2,  ihc  Commission  received  $  128,820  as  summarized  below.  The  figure  represents 
collcciion  of  approximately  128  percent  of  expected  revenues  for  FY  11-12. 

Kc\  ciiiics  rcccix  ed  as  of  June  29.  2012: 
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Source 

Budgeted  Amount  FY 
11-12 

Receipts 

Lobbyist  Fees 

$27,000 

$47,500 

Other  Ethics  General 

$1,000 

$316 

Campaign  Finance  Fines 

$50,000 

$38,379 

Campaign  Consultant  Fees 

$18,000 

$24,950 

Lobbyist  Fines 

$1,000 

$350 

Statements  of  Economic  Interests  Fines 

$1,000 

$650 

Other  Ethics  Fines 

$1,000 

$9002 

Campaign  Consultant  Fines 

$1,000 

$4,100 

Unallocated 

$0 

$3,573 

Total 

$100,000 

$128,820 

5.  Status  of  legislative  proposals  endorsed  by  Ethics  Commission. 

On  November  22,  201 1,  Supervisor  Scott  Wiener  introduced  proposed  amendments  to  the  CFRO 
that  were  approved  by  the  Commission  at  its  October  and  November  2012  meetings.  The 
legislation,  File  No.  1 1 1275,  was  assigned  to  the  Rules  Committee.  If  approved  by  a 
supermajority  of  the  Board  of  Supervisors,  the  amendments  would  have  1)  modified  and 
streamlined  disclaimer  and  reporting  requirements  for  candidates  and  third  parties  raising  and 
spending  funds  in  local  elections;  2)  required  the  Ethics  Commission  to  provide  public  notice 
when  thresholds  are  met;  3)  eliminated  the  overall  contribution  limit  on  contributions  to  all 
candidates  on  the  ballot  in  a  single  election;  and  4)  made  various  reporting  and  disclaimer 
requirements  parallel  to  requirements  in  State  law.  At  a  Rules  Committee  hearing  on  June  7, 
2012,  supervisors  indicated  that  they  were  no  longer  interested  in  a  compliance  costs  exception  to 
the  individual  expenditure  ceilings,  given  that  legislation  to  amend  the  public  financing  program 
has  been  enacted.  Committee  members  also  indicated,  among  other  things,  that  the  Commission 
should  engage  in  another  public  process  about  proposals  to  amend  the  CFRO  and  that  the 
Commission  should  not  consider  decreasing  the  frequency  of  disclosure.  Staff  anticipates  that  it 
will  bring  forth  proposals  to  address  these  concerns  later  in  the  year. 

At  its  special  meeting  on  March  9,  2012,  the  Ethics  Commission  approved  amendments  to  File 
No.  1 1 1082,  legislation  to  amend  the  Campaign  Finance  Reform  Ordinance  to  establish  new 
qualification  requirements  for  candidates  seeking  public  funds,  set  the  amount  of  public  funds 
that  may  be  disbursed,  delay  the  disbursement  date  of  public  funds,  change  the  matching  funds 
formula,  continue  with  adjustable  individual  expenditure  ceilings  that  start  at  $250,000  for  a 
candidate  for  the  Board  of  Supervisors  and  $1,475,000  for  a  candidate  for  Mayor,  and  cap  the 
Election  Campaign  Fund  at  $7  million.  The  legislation  was  referred  back  to  the  Board  of 
Supervisors,  where  it  passed  in  April;  the  legislation  took  effect  on  May  20,  2012. 

6.  Lobbyist  program. 

As  of  July  11,  2012,  85  individual  lobbyists  were  registered  with  the  Commission.  For  FY  1 1- 
12,  total  revenues  collected  were  $47,850,  including  $47,500  in  lobbyist  registration  fees  and 


$350  in  late  fines.  For  FY  12-13,  as  of  July  1 1 .  2012,  zero  revenue  has  been  collected.  The  filing 
deadline  for  the  next  lobbyist  disclosure  statement  is  July  15,  2012. 

7.  Campaign  Consultant  program. 

As  of  Jul\  16.  2012,  thirty-five  campaign  consultants  are  registered  with  the  Commission. 
S24/)5(i  in  registration  fees  and  $4,100  in  late  fines  were  collected  during  the  201 1-2012  fiscal 
>ear.  S lOH  in  registration  fees  have  been  collected  so  far  during  the  2012-2013  fiscal  year.  The 
next  campaign  consultant  quarterly  report  deadline  is  Monday,  September  17,  2012.  Staff  will 
send  reminder  notices  to  all  active  campaign  consultants  two  weeks  before  the  deadline. 

8.  Outreach  and  Education. 

On  April  24  and  June  26,  staff  conducted  a  Candidates'  Training  which  covered  filing 
requirements  for  potential  candidates  for  the  City  elective  offices  of  the  Board  of  Super\'isors, 
Board  of  Education,  and  Community  College  Board.  This  training  focused  on  campaign  finance 
requirements  that  apply  to  candidates  for  all  City  elective  offices  and  provided  an  overview  of  the 
Board  of  Supervisors'  public  financing  program. 

On  June  19,  2012,  staff  met  with  a  delegation  of  23  representatives  from  various  justice 
ministries  in  China.  The  group  visited  the  United  States  and  generally  met  with  various  prison 
officials  to  learn  about  the  U.S.  prison  system,  government  integrity  and  public  administrative 
efficiency. 

On  June  29,  2012,  staff  met  with  a  delegation  of  18  persons  from  the  Shandong  Provincial 
Commission  Office  for  Public  Sector  Reform.  The  group,  whose  first  stop  was  San  Francisco, 
was  interested  in  learning  about  public  sector  reform  and  personnel  administration  in  the  U.S. 
Sponsored  by  Triway  International  Group,  a  professional  consulting  firm  that  provides  training 
and  visiting  programs  for  Chinese  delegations  to  the  states,  staff  discussed  the  formation, 
functions  and  responsibilities  of  the  Ethics  Commission  and  strategies  to  maintain  and  raise 
ethical  qualificafions  of  officials  in  government. 

The  Commission  continues  to  offer  trainings  on  Statements  of  Incompatible  Activities  to  City 
departments. 

The  following  trainings  are  upcoming  trainings  scheduled  for  2012: 

Candidates' Training:  August  16 

The  following  are  web  video  trainings  available  on  the  Commission  website: 

Department  of  Building  Inspection  SIA  Training 

Candidates'  Training 

Controller's  Office  SIA  Training 

Department  on  the  Environment  SIA  Training 

(lovcmmcntal  Ethics  Ordinance  Training  for  City  l-mployees 

Lobbyist  Ordinance  Training 

Medieal  I  xaniiner's  Offiee  SIA  Training 
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Non-Candidate  Recipient  Committee  Training 
Public  Utilities  Commission  SIA  Training 
SIA  Template  Language  Training 

9.  San  Francisco  Data  Web  Site 

Staff  worked  with  the  Department  of  Technology  to  publish  the  Commission's  lobb}ist  and 
campaign  finance  data  to  the  City's  new  data  web  site  at  data.sfgov.org.  The  data  web  site  is  a 
one-stop  location  to  obtain  datasets  from  a  variety  of  City  departments  that  are  in  a  common 
format.  The  federal  government,  and  many  states  and  cities  have  also  started  using  the  same  data 
system  so  that  datasets  can  be  interoperable.  Lobbyist  and  campaign  finance  data  can  be  sorted, 
filtered,  graphed,  or  plotted  on  maps  using  the  online  tools  and  republished  on  other  web  sites. 
The  site  also  allows  programmers  to  access  the  data  for  software  applications  and  web  sites. 
When  the  lobbyist  or  campaign  finance  data  is  updated,  graphs  and  charts  published  on  other  web 
sites  will  automatically  update  with  the  latest  information. 

10.  Interns. 

This  past  fiscal  year  we  have  been  fortunate  to  have  had  the  services  of  the  following  interns, 
some  of  whom  are  continuing  on  with  their  services  to  the  Commission:  Alex  Gudim,  a  student 
at  University  of  San  Francisco  (USF);  Johnny  Hosey,  a  graduate  of  San  Francisco  State 
University  (SFSU);  Sade  Jones,  an  intern  with  the  SF  Youth  Works  Program;  Colby  Payne,  a 
graduate  of  USF;  Perry  Wong,  a  student  at  New  York  University;  Samantha  Sabo,  a  graduate  of 
USF;  Sahand  Shahrabani,  a  student  at  USF;  Abdullah  Taleb,  a  student  at  SFSU;  and  Alana  Taloa, 
a  student  at  John  C.  Kimball  High  School. 

Respectfiilly  submitted, 
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Minutes  of  the  Regular  Meeting  of 
The  San  Francisco  Ethics  Commission 
July  23,  2012 
Room  400,  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102 


GOVERNMENT 
DOCUMENTS  DEPT 


OCT  1  7  Z012 


I. 


Call  to  order  and  roll  call. 


Chairperson  Hur  called  the  meeting  to  order  at  5:35  PM. 


SAN  FRANCISCO 
PUBLIC  LIBRARY 


COMMISSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chairperson;  Jamienne  Studley, 
Vice-Chairperson;  Beverly  Hayon,  Commissioner;  and  Paul  A.  Renne,  Commissioner. 
Commissioner  Liu  was  excused. 

^       STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Mabel  Ng,  Deputy  Executive  Director; 
Steven  Massey,  Information  Technology  Officer. 

^^'^  OFFICE  OF  THE  CITY  ATTORNEY:  Jon  Givner,  Deputy  City  Attorney  (DCA). 

OTHERS  PRESENT:  Ray  Hartz;  Larry  Bush;  Michael  Petrelis;  Oliver  Luby;  Charles 
Marsteller;  Richard  Hansen;  and  other  unidentified  members  of  the  public. 

MATERIALS  DISTRIBUTED: 

-  Staff  Memorandum  re:  Proposed  Amendments  to  the  Campaign  Finance  Reform  Ordinance 
Section  1.112,  dated  July  18,  2012. 

-  Draft  Ordinance  amending  the  San  Francisco  Campaign  and  Governmental  Conduct  Code  by 
amending  section  1.1 12  to  require  the  electronic  filing  of  campaign  statements  submitted  to  the 
Ethics  Commission. 

-  Assembly  Bill  No.  2452,  approved  by  Governor  July  13,  2012. 

-  Staff  memorandum  re:  Amendments  to  regulations  regarding  CFRO  section  1 .126. 

-  Draft  Minutes  of  the  Regular  Meeting  of  the  San  Francisco  Ethics  Commission  on  March  26, 
2012. 

-  Draft  Minutes  of  the  Special  Meeting  of  the  San  Francisco  Ethics  Commission  with  the 
Compliance  &  Amendments  Committee  of  the  Sunshine  Ordinance  Task  Force  on  April  13, 
2012. 

-  Draft  Minutes  of  the  Special  Meeting  of  the  San  Francisco  Ethics  Commission  on  April  23, 


-  Draft  Minutes  of  the  Special  Meeting  of  the  San  Francisco  Ethics  Commission  on  May  29, 


-  Draft  Minutes  of  the  Special  Meeting  of  the  San  Francisco  Ethics  Commission  on  June  1 9, 


-  Draft  Minutes  of  the  Special  Meeting  of  the  San  Francisco  Ethics  Commission  on  June  28, 


2012. 


2012. 


2012. 


2012. 
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-  Draft  Minutes  of  the  Special  Meeting  of  the  San  Francisco  Ethics  Commission  on  June  29, 
2012. 

-  FxecutiN  c  Director's  Report  to  tlie  Ethics  Commission  for  the  Meeting  of  July  23,  2012. 

II.       Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 
>vithin  the  jurisdiction  of  the  Ethics  Commission. 

A  member  of  the  public  spoke  regarding  Jewelle  Gomez  and  played  an  audio  recording  of  Ms. 
Gomez.  He  also  displayed  slides  of  SFPL  Friends  and  Foundation  and  quoted  Executive 
Director  St.  Croix. 

Ray  Hartz  made  comments  regarding  placing  the  150-word  written  statements  provided  by 
speakers  in  the  minutes.  He  stated  that  he  has  four  Orders  of  Determination  from  the  Sunshine 
Ordinance  Task  Force  regarding  this  issue.  He  mentioned  case  #1088  where  the  Task  Force 
found  the  Ethics  Commission  in  violation  and  stated  that  the  Task  Force  found  the  City 
Attorney's  Office  in  violation  as  well.  He  stated  that  the  Commission  has  not  enforced  the  Task 
Force's  findings  of  official  misconduct.  [Mr.  Hartz  supplied  a  written  summary  of  his 
comments,  which  is  included  at  the  end  of  these  minutes.] 

Allen  Grossman  commented  that  five  Task  Force  cases  which  were  dismissed  between  August 
201 1  and  April  2012.  He  stated  that  six  cases  were  dismissed  improperly  and  the  Commission 
had  jurisdiction  to  hear  the  cases. 

Larry  Bush  spoke  about  Supervisor  Weiner's  amendments  before  the  Rules  Committee  of  the 
Board.  He  mentioned  a  report  from  Harvey  Rose,  Budget  and  Legislative  Analyst  of  the  Board, 
which  had  a  comparison  between  the  Commission  and  its  counterpart  in  Los  Angeles.  He 
provided  copies  of  the  report  for  the  Commissioners. 

Michael  Petrelis  commented  on  public  record  requests  about  AIDS  medications.  He  stated  that 
open  government  and  enforcement  of  those  laws  is  a  life  and  death  matter  in  certain  cases.  He 
stated  that  the  Task  Force  has  been  undermined  by  Supervisor  Weiner,  as  he  removed  qualified 
people  from  the  Task  Force.  He  stated  that  people  appointed  to  the  Task  Force  are  not  qualified. 
He  asked  the  Commission  to  serve  as  a  watchdog.  [Mr.  Petrelis  supplied  a  written  summary  of 
his  comments,  which  is  included  at  the  end  of  these  minutes.] 

Oliver  Luby  stated  that  an  amendment  package  was  rejected  at  the  Rules  Committee  and  it  was 
not  mentioned  in  the  Executive  Director's  Report.  He  stated  that  the  amendment  package 
conflicted  with  state  law  and  had  drafting  errors.  He  also  mentioned  the  Budget  and  Legislative 
Analyst's  report  on  the  comparison  of  the  Ethics  Commission  and  Los  Angeles  Ethics 
Commission. 

Charley  Marstellcr  stated  that  he  attended  the  June  2012  Rules  Committee  meeting.  He 
suggested  that  the  Commission  get  an  opinion  from  the  City  Attorney  regarding  what  CFRO 
requires  the  Commission  to  do  when  amending  voter-passed  initiatives.  He  also  stated  that  the 
amendments  must  further  the  purposes  of  the  Act. 
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III.  Consideration  of  amendments  to  the  Campaign  Finance  Reform  Ordinance 
(CFRO),  San  Francisco  Campaign  and  Governmental  Conduct  Code  section 
1.100  et  seq.,  to  require  that  all  campaign  statements  submitted  to  the  Ethics 
Commission  be  filed  electronically. 

Information  Technology  Officer  Steven  Massey  presented  staffs  memorandum  regarding  the 
proposed  amendments.  Mr.  Massey  stated  that  staff  currently  handles  two  paper  copies  and  one 
electronic  copy  of  each  filing.  He  stated  that  staffs  proposal  would  consolidate  the  requirements 
as  the  new  state  law  (AB  2452)  would  allow  local  agencies  to  eliminate  paper  filings  as  of 
January  1,  2013.  Executive  Director  St.  Croix  stated  that  the  elimination  of  paper  filings  would 
save  money  and  make  things  easier  for  the  regulated  community.  He  thanked  Mr.  Massey  for  his 
work  on  this  issue. 

Chairperson  Hur  thanked  Mr.  Massey  and  staff.  Vice-Chairperson  Studley  stated  that  the 
proposal  would  have  advantages  for  the  public,  as  it  would  permit  integrated  information.  She 
believed  that  the  proposed  amendments  would  further  the  purposes  of  the  law.  She  asked  about 
proposed  1 .112(c),  voluntary  electronic  filing.  Chairperson  Hur  asked  about  Decision  Point  1 , 
which  sets  forth  proposed  findings.  DCA  Givner  stated  that  the  findings  language  was  not  going 
to  be  codified  and  would  not  appear  in  CFRO.  Chairperson  Hur  suggested  an  amendment  to 
number  5,  starting  on  line  17  of  page  2  of  the  proposed  amendments,  to  add  "and  the  Ethics 
Commission."  Vice-Chairperson  Studley  suggested  an  amendment  to  fmdings  4  to  flip  the 
sentences: 

Public  Comment: 

A  member  of  the  public  stated  that  she  had  a  question  about  the  amendments.  She  stated  that  she 
was  a  member  of  a  small  club  that  generates  a  slate  card  every  year.  She  stated  that  the  computer 
program  has  too  many  bugs.  She  commented  on  her  entries  on  Schedule  D  during  the  last 
election.  She  requested  completing  Schedule  D  on  a  paper  filing. 

Oliver  Luby  stated  that  the  system  is  not  designed  for  Schedule  D  and  it  is  not  user  friendly.  He 
stated  that  it  is  difficult  for  small  PACs.  He  stated  that  the  move  away  from  paper  filings  for 
these  filings  is  in  direct  contrast  with  the  executive  staffs  position  to  maintain  paper-only  filings 
for  contract  disclosures.  He  stated  that  these  forms  must  be  filed  in  paper  and  then  scanned  in 
order  to  be  posted  online  by  staff.  He  suggested  that  the  Commission  add  a  provision  to  section 
1.126  to  implement  e-filing  for  these  forms.  He  also  stated  that  the  new  law  (AB  2452)  would 
also  apply  to  Form  700s  (Statement  of  Economic  Interests). 

Ray  Hartz  asked  when  the  public  would  have  access  to  these  documents.  He  stated  that  the  law- 
does  not  mention  how  quickly  staff  must  post  the  information.  He  stated  that  the  Ordinance 
should  require  that  the  documents  be  available  immediately  upon  receipt.  He  stated  that  staff  is 
always  complaining  about  their  workload.  [Mr.  Hartz  supplied  a  written  summary-  of  his 
comments,  which  is  included  at  the  end  of  these  minutes.] 

Larry  Bush  stated  that  there  should  be  a  tuneline  for  when  these  documents  are  available  on  the 
Commission's  website.  He  stated  that  the  Form  700s  are  not  posted  quickly  enough.  He  stated 
that  the  forms  should  be  posted  -within  ten  days. 
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Charles  Marsteller  stated  that  there  were  many  interesting  things  in  the  Harvey  Rose  (Budget  and 
Legislative  Analyst)  report.  He  suggested  that  the  Commission  send  a  small  group  to  Los 
Angeles  to  look  at  their  processes  and  procedures. 

Chairperson  Hur  asked  whether  electronic  filings  are  available  to  the  public  immediately.  Mr. 
Massey  stated  that  the  filings  are  available  to  the  public  within  a  few  seconds.  He  stated  that 
statYdoes  not  intervene,  as  it  is  an  automated  process.  Commissioner  Hayon  asked  about  e-filing 
for  Fonn  700s.  Mr.  St.  Croix  stated  that  electronic  filing  for  Form  700s  is  available,  but  not 
mandatory. 

Chairperson  Hur  also  asked  about  Schedule  D.  Mr.  Massey  stated  that  staff  is  working  on 
formatting  issues  and  is  anticipating  a  change  for  early  2013. 

Motion  12-07-23-1  (Hayoa/Studley):  Moved,  seconded,  and  passed  (4-0;  Liu  excused)  that 
the  Ethics  Commission  adopt  decision  points  1-5,  with  the  two  amendments  proposed  to 
decision  point  1. 

IV.      Consideration  of  amendments  to  regulations  for  section  1.126  of  the  CFRO. 

Deputy  Executive  Director  Ng  presented  the  amendments  to  section  LI 26.  She  stated  that  many 
changes  were  technical  and  linguistic  in  nature.  She  stated  that  amendments  would  clarify  that 
section  1.126  applies  to  an  individual  who  holds  City  elective  office  and  any  committee 
controlled  by  that  City  elected  officer.  Chairperson  Hur  stated  that  the  amendments  appear  to  be 
consistent  with  CFRO  and  would  clarify  the  purpose  of  section  1. 126.  He  stated  that  it  is 
consistent  with  the  intention  of  the  voters. 

Public  Comment: 

Ray  Hartz  stated  that  the  Commission  always  amending  CFRO.  He  stated  that  members  of  the 
public  have  followed  campaign  issues.  He  stated  that  the  Commission  and  the  public  only  get 
one  side  of  the  story.  He  stated  that  staff  did  not  mention  changes  suggested  by  the  Budget  and 
Legislative  Analyst's  report.  He  stated  that  the  public  should  get  a  complete  and  balanced 
picture.  [Mr.  Hartz  submitted  a  written  summary  of  his  comments,  which  is  included  at  the  end 
of  these  minutes.] 

Motion  12-07-23-2  (Renne/Hayon):  Moved,  seconded,  and  passed  (4-1;  Liu  excused)  that 
the  Ethics  Commission  adopt  the  changes  to  CFRO  identified  in  Agenda  Item  4. 

Deputy  Director  Ng  asked  to  return  to  item  number  3  and  asked  the  Commission  to 
consider  Decision  Point  6  that  was  not  mentioned  in  the  earlier  motion. 

Motion  12-07-23-3  (Studley/Rcnne):  Moved,  seconded,  and  passed  (4-0;  Liu  excused)  that 
the  Ethics  Commission  adopt  decision  point  6,  from  Agenda  Item  3. 

Public  Comment: 
None. 
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V.  Closed  session. 

Public  Comment: 

Ray  Hartz  stated  that  the  item  should  be  continued  to  another  meeting,  as  it  was  not  properly 
agendized.  He  stated  that  public  business  should  be  conducted  in  full  view  of  the  public.  He 
stated  that  the  Commission  should  give  the  public  enough  information  in  order  to  allow  the 
public  to  determine  whether  it  is  proper  for  the  Commission  to  conduct  this  business  in  closed 
session.  He  stated  that  the  Police  Commission  provides  case  numbers  or  names  to  the  public 
when  it  goes  into  closed  session.  He  states  that  many  commissions  and  boards  provide  little  to 
no  information  about  items  discussed  in  closed  sessions.  He  stated  that  he  does  not  believe  that, 
in  closed  session,  commissions  or  board  members  never  talk  about  anything  that  is  disclosable. 
[Mr.  Hartz  submitted  a  written  summary  of  his  comments,  which  is  included  at  the  end  of  these 
minutes.] 

Richard  Hansen  stated  that  he  agreed  with  Mr.  Hartz' s  statements. 

Motion  12-07-23-4  (Hayon/Studley):  Moved,  seconded,  and  passed  (4-0;  Liu  excused)  that 
the  Ethics  Commission  move  into  closed  session. 

Vice-Chairperson  Studley  asked  whether  any  information  could  be  added.  DCA  Givner  stated 
that  the  agenda  references  Charter  section  C-3.699-13,  which  requires  Ethics  Commission 
proceedings  regarding  enforcement  matters  to  be  confidential  up  to  a  certain  point.  He  stated 
that  the  Charter  requires  these  discussions  to  be  confidential. 

The  Ethics  Commission  entered  into  closed  session  at  6:34  PM.  ■ 

Chairperson  Hur,  Vice-Chairperson  Studley,  Commissioners  Hayon  and  Renne,  Executive 
Director  St.  Croix,  and  Deputy  Executive  Director  Ng  were  in  attendance  during  the  closed 
session. 

The  Ethics  Commission  returned  to  open  session  at  6:51  PM. 

VI.  Discussion  and  vote  regarding  closed  session  action  and  deliberations. 

Motion  12-07-23-5  (Studley/Renne):  Moved,  seconded,  and  passed  (4-0;  Liu  excused)  that 
it  is  in  the  best  interests  of  the  public  not  to  disclose  its  closed  session  deliberations  re: 
anticipated  litigation. 

Public  Comment: 

Ray  Hartz  stated  that  the  Commission  never  disclosed  what  is  discussed  during  closed  session. 
He  asked  whether  the  Commission  discussed  something  it  should  not  have  during  closed  session. 
He  stated  that  other  boards  and  commissions  also  do  not  disclose  discussions  which  occur  during 
closed  session.  [Mr.  Hartz  submitted  a  written  summary  of  his  comments,  which  is  included  at 
the  end  of  these  minutes.] 
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Chairperson  Hur  stated  that  the  Commission  was  in  closed  session  for  ten  minutes  and  the 
Charter  requires  the  Commission  not  to  disclose  their  deliberations. 

\         Minutes  of  the  Commission's  regular  meeting  of  March  26,  2012  and  special 

meetings  of  April  13,  2012,  April  23,  2012,  May  29,  2012,  June  19,  2012,  June  28, 
2012,  and  June  29,  2012. 

Chairperson  Hur  questioned  whether  the  Commission  should  adopt  the  draft  minutes  relating  to 
meetings  that  are  still  in  process.  Commissioner  Renne  stated  that  the  Commission  should  only 
approve  the  March  26  and  April  1 3  minutes  and  wait  to  approve  any  minutes  related  to  the 
Mirkarimi  matter.  He  stated  that  it  would  be  premature  to  approve  those  minutes,  as  there  have 
been  some  interim  rulings.  Vice-Chairperson  Studley  stated  that  the  information  from  those 
meetings  should  be  shared  with  the  public  and  is  already  available  to  the  public.  Chairperson 
1  lur  stated  that  the  attorneys  for  the  parties  should  review  the  minutes  regarding  the  Mirkarimi 
matter.  Mr.  St.  Croix  added  that  the  draft  minutes  are  available  to  the  public. 

Motion  12-07-23-6  (liayon/Studley):  Moved,  seconded,  and  passed  (4-0;  Liu  excused)  that 
the  Ethics  Commission  approve  the  minutes  of  the  Ethics  Commission's  regular  meeting  of 
March  26,  2012  and  special  meeting  of  April  13,  2012. 

Public  Comment: 

Ray  Hartz  stated  that  the  150-word  written  summaries  submitted  by  members  of  the  public  are 
important.  He  stated  that  the  minutes  are  not  always  accurate  when  summarizing  public 
comment  and  used  the  summary  of  his  comments  in  the  March  26,  2012  draft  minutes  as  an 
example.  He  claimed  it  is  censorship.  He  said  the  main  purpose  of  the  Brown  Act  was  to  protect 
dissenting  opinion.  He  stated  that  the  summary  of  his  comments  in  the  March  2012  draft 
minutes  was  meaningless.  [Mr.  Hartz  submitted  a  written  statement  that  exceeded  the  150-word 
limit  in  section  67.16  of  the  Sunshine  Ordinance.] 

V'lII.    Executive  Director's  Report. 

Mr.  St.  Croix  stated  that  staff  expected  the  usual  number  of  applicants  for  the  public  fmancing 
program. 

Public  Comment: 

Ray  Hartz  commented  on  Item  2  of  the  report,  the  investigation  and  enforcement  program, 
particularly  the  Sunshine  Ordinance  cases.  He  stated  that  Mr.  St.  Croix  was  "off  his  game" 
because  by  now  each  of  the  nine  pending  Sunshine  Ordinance  complaints  should  have  been 
dismissed  without  a  hearing  before  the  Commission.  He  stated  that  the  Commission  has  only    * ' 
had  one  hearing  regarding  a  Task  Force  referral.  He  stated  that  the  Ethics  Commission  has  sided 
with  the  City  and  against  the  public  every  time  in  open  government  matters.  He  stated  that  tliis 
has  been  dragging  on  for  years.  He  stated  that  it  looks  bad  for  the  Commission.  [Mr.  Hartz 
submitted  a  written  summary  of  his  comments,  which  is  included  at  the  end  of  these  minutes.] 

I\.       Items  for  future  meetings. 
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Commissioner  Renne  asked  the  Commission  to  address  the  Gomez  matter  again.  Commissioner 
Studley  stated  that  she  would  like  the  Commission  to  ask  the  Mayor  how  he  has  handled  the 
letter  from  the  Commission.  DCA  Givner  stated  that  the  Commission  could  not  authorize  the 
Chair  to  send  a  letter  during  this  meeting,  as  it  was  not  on  the  agenda.  Chairperson  Hur  stated 
that  he  had  no  objection  to  placing  this  item  on  the  agenda  for  a  future  meeting  to  request  follow- 
up  from  the  Mayor. 

Commissioner  Studley  also  stated  her  interest  in  the  report,  dated  June  5,  2012,  generated  by  the 
Budget  and  Legislative  Analyst.  She  stated  that  she  would  like  to  discuss  the  report.  She  stated 
that  she  would  like  to  hear  from  the  Executive  Director  on  how  he  and  staff  coordinate  with 
other  agencies  about  rules  and  procedures.  Commissioner  Hayon  expressed  interest  in  hearing 
from  Harvey  Rose  directly  about  his  report. 

Commissioner  Studley  also  stated  that  the  draft  minutes  misspelled  "sheriff  repeatedly. 
Public  Comment: 

Ray  Hartz  thanked  both  of  the  Commissioners  for  requesting  future  discussion  of  the  Jewelle 
Gomez  matter.  He  stated  that  it  is  better  for  the  Mayor  to  respond  to  the  Commission  about  his 
position  on  the  matter.  He  stated  that  he  comes  to  meetings  to  ensure  that  members  of  the  public 
are  free  to  make  meaningful  public  comment  and  that  they  are  given  access  to  public  documents. 

X.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 
within  the  jurisdiction  of  the  Ethics  Commission. 

Ray  Hartz  stated  that  when  he  joined  the  Navy,  he  took  an  oath  to  support  and  defend  the 
Constitution.  He  stated  that  when  he  sees  members  of  the  public  are  not  given  the  opportunitv-  to 
speak  or  are  disparaged  during  public  comment,  he  finds  it  unacceptable.  He  stated  that  man}- 
commission  or  board  members  are  violating  the  oath  to  support  and  defend  the  Constitution  of 
the  United  States  and  that  of  the  State  of  California.  He  stated  that  it  is  critical  that  people 
participate  in  goveniment.  He  stated  that  people  are  fiee  to  express  themselves. 

XI.  Adjournment. 

Motion  12-07-23-7  (Renne/Hayon):  Moved,  seconded,  and  passed  (4-0;  Liu  excused)  that 
the  Ethics  Commission  adjourn. 

The  meeting  was  adjourned  at  7:3 1  PM. 

This  written  summary  was  provided  by  the  speaker,  Ray  Hartz,  during  public  comment  for 
agenda  item  11.  The  content  is  neither  generated  by,  nor  subject  to  approval  or  verification  of 
accuracy  by,  the  Ethics  Commission. 

"Know  Your  Rights  Under  the  Sunshine  Ordinance"  is  printed  on  ever\  agenda  for  Cit\ 
boards  and  Commissions.  One  of  those  rights  is  to  submit  a  150-word  summarj  which  is 
supposed  to  be  included  "in  the  minutes."  I  have  4  Orders  of  Determination:  #10054, 
#11054,  #11088  (finding  this  Ethics  Commission  in  violation),  and  #11071  (finding  the  City 
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Attorney  in  violation).  So,  with  all  of  these  cases,  with  all  of  these  referrals,  with  all  of  the 
time  passed,  what  do  I  have?  The  Ethics  Commission  continues  it's  almost  uninterrupted 
failure  to  enforce,  IN  ANY  WAY,  findings  of  "official  misconduct,"  This  Commission 
heard  one  case:   against  Jewelle  Gomez  and  sent  a  recommendation  to  Mayor  Ed  Lee  that 
she  be  removed.  The  Mayor  has  taken  no  action  on  this  referral!   I  guess  the  Mayor  will 
only  follow  whatever  your  recommendation  in  the  case  against  Sheriff  Mirakarimi  if  it 
suits  his  "political  purposes." 


777/5  written  summary  M'as  provided  by  the  speaker,  Michael  Petrelis,  during  public  comment  for 
agenda  item  II.  The  content  is  neither  generated  by,  nor  subject  to  approval  or  verification  of 
accuracy  by,  the  Ethics  Commission. 

As  a  taxpayer  subsidizing  the  Ethics  Commission,  I  want  it  to  enforce  all  Sunshine 
Ordinance  Task  Force  findings  of  "official  misconduct"  whenever  they  occur.  Your  track 
record  as  enforcers  of  such  findings  is  abysmal  and  must  be  addressed.  Why  are  you 
unwilling  to  be  the  enforcers  so  desperately  needed?  Failure  to  enforce  SOTF  "official 
misconduct"  findings  greatly  diminish  good  government  practices.  Who  pulls  your  strings 
and  keeps  you  from  providing  enforcement? 

With  SOTF  effectively  shut  dow  n  because  of  Supervisor  Wiener's  shameful  backroom 
machinations  to  remove  extremely  qualified  members  who  fail  his  litmus  tests,  and  install 
the  self-admitted  unqualified  Todd  David  as  a  member,  your  commission  providing 
oversight  is  more  crucial  than  ever.  Wiener's  evisceration  of  SOTF  is  unacceptable. 

Sunshine  is  the  best  disinfectant  against  corruption  and  guarantees  open  books  and  access 
to  public  records.  I'm  requesting  that  the  Ethics  Commission  stop  serving  as  a  lapdog  and 
develop  w  atchdog  principles. 


This  written  summary  was  provided  by  the  speaker,  Ray  Hartz,  during  public  comment  for 
agenda  item  III.  The  content  is  neither  generated  by,  nor  subject  to  approval  or  verification  of 
accuracy  by,  the  Ethics  Commission. 

The  real  question  I  have  for  the  Ethics  Commission  members  on  this  agenda  item  is:  If 
these  documents  are  submitted  "electronically,"  when  and  where  will  the  public  have 
access  to  these  public  records?  Changing  the  requirement  without  show  ing  any  benefit  to 
the  "public"  for  complete  and  timely  access  is  self-serv  ing.    The  memorandum  mentions 
"timely  access,"  but  places  no  requirement  on  EC  staff  to  post  those  documents 
ininK'diatel\  upon  receipt.  W  ith  these  "Proposed  Amendments  to  the  Campaign  Finance 
Kcform  Ordinance  Section  1.1 12,"  at  each  point  where  a  requirement  is  placed  for  filing 
clcctronicalh  there  should  also  he  a  requirement  that  all  such  documents  be  made 
a\;iilal)l(.  to  the  public  immediately  upon  receipt.   The  Ethics  Commission  staff  is  always 
c()tiiplainin<i  about  their  work  load!  Having  these  documents  immediately  available  online 
to  the  public  would  ensure  that  nothing  is  missed  by  the  staff  hard  pressed  to  carrv  out  its 
duties  and  responsibilities. 
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This  written  summary  was  provided  by  the  speaker,  Ray  Hartz,  during  public  comment  for 
agenda  item  IV.  The  content  is  neither  generated  by,  nor  subject  to  approval  or  verification  of 
accuracy  by,  the  Ethics  Commission. 

Is  there  ever  a  meeting  where  you're  not  revising  CFRO?  Isn't  this  somewhat  akin  to 
rearranging  deck  chairs  on  the  Titanic?  You  write  a  rule  concerning  "contributions"  and 
participants  in  the  political  process  find  another  "reading"  of  what  you  wrote  to  get  around 
it.  You  write  a  rule  saying  City  employees  and/or  officials  can't  award  a  contract  and  then 
leave  City  government  and  work  for  the  same  group  and  you  give  them  an  "exemption." 
As  certain  members  of  the  public  tend  to  follow  particular  campaign  "issues,"  they  are 
very  likely  to  look  at  your  agenda  and  notice  all  of  the  "missing"  related  documents.  At 
most  times  it  seems  the  EC  staff  provides  you  with  the  documents  that  will  lead  you  to  the 
determination  they  want,  rather  than  documents  that  cover  all  sides  of  the  issue  under 
discussion.  To  paraphrase  an  old  expression:  the  staff  leads  you  by  the  nose! 


This  written  summary  was  provided  by  the  speaker,  Ray  Hartz,  during  public  comment  for 
agenda  item  V.  The  content  is  neither  generated  by,  nor  subject  to  approval  or  verification  of 
accuracy  by,  the  Ethics  Commission. 

This  closed  session  should  be  continued  to  a  meeting  where  the  item  is  properly  agendized. 
This  item  is  totally  meaningless  to  any  member  of  the  public  reading  it.  You're  going  to 
discuss  "anticipated  litigation  as  plaintiff."  How  can  anyone  comment  on  whether  it's 
appropriate  to  go  into  closed  session  when  they  know  absolutely  nothing?  Litigation  about 
what,  against  who,  for  what  purpose?  Is  there  not  a  single,  salient  point  that  could  give 
some  understanding?  Public  business  should  be  conducted  in  full  view  of  the  publici 
Members  of  the  public  should  have  enough  information  in  the  agenda  item  to  enable  them 
to  address  whether  they  believe  that  conducting  this  particular  business  beyond  the  view  of 
the  public  is  appropriate!  EC  staff,  and  by  that  I  mean  Mr.  St.  Croix,  will  argue  that 
you've  met  the  "letter  of  the  law."  I  would  argue  that  you  have  completely  missed  the 
spirit  of  the  law! 


This  written  summary  was  provided  by  the  speaker,  Ray  Hartz,  during  public  comment  for 
agenda  item  VI.  The  content  is  neither  generated  by,  nor  subject  to  approval  or  verification  of 
accuracy  by,  the  Ethics  Commission. 

Let  me  guess:  You're  now  going  to  vote  that  nothing  you  discussed  is  subject  to  disclosure. 
I'm  amazed  that  this  EC  seems  to  be  composed  of  no  one  but  superhumans!  Whatever 
length  of  time,  whatever  the  issues,  you  never,  ever  discuss  anything  that  you  should 
disclose?      Most  human  beings  find  it  difficult  to  stay  "on  track"  that  closely.  Most 
human  conversation  tends  to  wander  "off  track"  from  time  to  time.  You,  however, 
maintain  such  close  control  that  you  never,  ever  move  onto  another  topic!  You  never 
discuss  ANYTHING  that  should  be  disclosed!  WOW,  I  am  impressed!  Or,  could  it  be  that 
you  discuss  things  and,  having  exhausted  the  topic,  someone  says:  we  probably  shouldn't 
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be  discussing  this,  as  >ve  would  have  to  disclose  the  discussion.  Oh,  comes  the  response, 
you're  right!  We  should  return  to  the  discussion  >ve  TOLD  the  public  we  were  going  to 
have.  What  a  scam! 


772/5  written  summary  was  provided  by  the  speaker,  Ray  Hartz,  during  public  comment  for 
agenda  item  VIII.  The  content  is  neither  generated  by,  nor  subject  to  approval  or  verification  of 
accuracy  by,  the  Ethics  Commission. 

Mr.  St.  Croix's  reports  are  always  "target  rich"  documents.  That  is:  it  seems  that  every 
item  deser\'es  a  full  three-minute  public  comment.  I'll  focus  on  #2  today,  the  "Investigation 
and  enforcement  program,"  particularly  the  "Sunshine  Ordinance"  category.  Mr.  St. 
Croix  is  really  "off  his  game."  By  now  each  of  those  9  complaints  should  have  already  been 
dismissed  without  a  hearing  before  the  Ethics  Commission.  The  one  and  only  hearing  this 
body  has  given  to  a  SOTF  referral  was  at  the  time  the  Civil  Grand  Jur>'  issued  a  report 
saying  you  had  never  conducted  a  hearing.  I  would  have  a  really,  really  hard  time 
justifying  the  fact  that  in  all  the  hundreds  of  SOTF  cases,  and  the  few  dozen  that  were 
referred  to  Ethics,  just  one  was  even  considered  by  the  commissioners.  In  open 
government  matters  you  have  sided  with  the  City  and  against  the  citizens  each  and  every 
time,  but  one! 
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NOTICE  OF  SPECIAL  MEETING 
July  18,  2012  5:00  P.M.  (Room  416),  , 
July  19,  2012  5:00  P.M.  (Room  416),       |  '  ^ 

.  August  16,  2012  9:00  A.M.  (Room  263)  % 

and  AGENDA  ^ 
^  Room  263  or  416  City  Hall  -  . 

1  Dr.  Carlton  B.  Goodlett  Place,  San  Francisco 

NOTICE:     Please  note  that  these  are  not  the  times  or  rooms  of  the 
Commission's  regular  meetings. 

The  Commission  will  continue  its  hearing  on  the  Mirkarimi  matter  beginning 
on  July  1 8  and  will  determine  each  day  whether  to  continue  this  matter  to 
another  day  pursuant  to  the  schedule  listed  above.  The  Commission  is 
expected  to  consider  all  matters  relevant  to  this  hearing,  including 
stipulations,  sworn  declarations,  direct  testimony  and  questions  and 
responses  made  on  cross  examination.  The  Commission  may  make 
procedural  and  substantive  comments  or  rulings  regarding  such  evidence. 

Although  public  comment  is  not  evidence  and  therefore  camiot  be  considered 
by  the  Commission  in  making  its  determinations  in  this  matter,  there  will  be 
an  opportunity  for  public  comment  after  the  evidentiary  phrase  of  the  hearing 
is  complete.  Because  this  is  a  continuing  meeting  for  the  sole  purpose  of 
holding  this  hearing,  the  Commission  will  not  take  public  comment  each  day 
of  the  continuing  meeting. 

The  documents  submitted  for  this  proceeding  are  available  on  the 
Comimission's  website.  They  will  also  be  made  available  for  sharing  at  the 
Commission's  meeting  -  the  Commission  regrets  that  it  has  insufficient 
resources  to  make  hard  copies  available  for  all  members  of  the  public. 


SF  Ethic5  Commission  Special  Meeting  Agenda  -  July  18,  2012 


I.  Call  to  order  and  roll  call. 

II.  The  Ethics  Commission  will  continue  its  hearing  on  charges  of  official  misconduct 

pending  against  Sheriff  Ross  Mirkarimi.  Under  Charter  Section  15.105,  w  hen  the 
Mayor  suspends  an  elective  officer,  "The  Ethics  Commission  shall  hold  a  hearing 
not  less  than  five  days  after  the  filing  of  written  charges.  After  the  hearing,  the 
Ethics  Commission  shall  transmit  the  full  record  of  the  hearing  to  the  Board  of 
Supcrv  isors  with  a  recommendation  as  to  whether  the  charges  should  be  sustained." 
Attorneys  representing  the  Mayor  and  the  Sheriff  have  filed  papers  with  the  Ethics 
Commission  relating  to  identified  issues,  fact  and  expert  witnesses,  and  other 
matters  set  forth  at  the  Commission's  April  23,  2012,  May  29,  2012,  June  19,  2012, 
June  28,  2012  and  June  29,  2012  meetings.  Among  other  things,  the  Commission 
will  continue  to  address  the  issues  raised  in  the  briefs  and  objections  to  evidence  and 
witnesses;  and  consider  sworn  declarations,  direct  testimony  and  questions  raised 
on  and  responses  to  cross-examination,  as  well  as  the  parties'  agreed-upon  factual 
stipulations.  There  will  be  an  opportunit}'  for  public  comment  on  this  item  after  the 
evidentiar}'  phase  is  complete,  when  the  Commission  will  begin  its  deliberations  to 
formulate  its  recommendations  to  the  Board  of  Superv  isors  as  required  under  the 
Charter.  (Discussion  and  possible  action.) 

nr.  Adjournment. 

Know  Your  Rights  Under  the  Sunshine  Ordinance 
Government 's  duty  is  to  serve  the  public,  reaching  its  decision  in  full  view  of  the  public  Commissions,  boards,  councils  and  other 
agencies  of  the  City  and  County  exist  to  conduct  the  people's  business.  This  ordinance  assures  thai  deliberations  are  conducted 
before  the  people  and  that  City  operations  are  open  to  the  people's  review.  For  more  information  on  your  rights  under  the 
Sunshine  Ordinance  or  to  report  a  violation  of  the  ordinance,  contact  Andrea  Ausberry  by  mail  to  Administrator,  Sunshine 
Ordinance  Task  Force,  J  Dr.  Carlton  B.  Goodlett  Place,  Room  244,  San  Francisco  CA  94] 02-4689;  by  phone  at  415  554  7724;  by 
fax  at  415  554  7854;  or  by  email  at  sotf(a)sfsov.  ors.  Citizens  interested  in  obtaining  a  free  copy  of  the  Sunshine  Ordinance  can 
request  a  copy  from  Ms.  Ausberry  or  by  printing  Chapter  67  of  the  San  Francisco  Administrative  Code  on  the  Internet, 
http.VM'ww.sfsov.  org/sunshine/ 

If  any  materials  related  to  an  item  on  this  agenda  have  been  distributed  to  the  Ethics  Commission  after  distribution  of  the  agenda 
packet,  those  materials  are  available  for  public  inspection  at  the  Ethics  Commission,  25  Van  Ness  Avenue,  Suite  220,  San 
Francisco,  during  normal  office  hours. 

The  ringing  of  and  use  of  cell  phones,  pagers  and  similar  sound-producing  electronic  devices  are  prohibited  at  this  meeting.  Please 
be  advised  that  the  Chair  may  order  the  removal  from  the  meeting  room  of  any  person(s)  responsible  for  the  ringing  or  use  of  a  cell 
phone,  pager,  or  other  similar  sound-producing  devices. 


This  location  is  wheelchair  accessible.   In  order  to  assist  the  City's  efforts  to  accommodate  persons  with  severe  allergies, 
environmental  illnesses,  multiple  chemical  sensitivity,  or  related  disabilities,  attendees  at  public  meetings  are  reminded  that  other 
attendees  may  be  sensitive  to  various  chemical-based  products.  Please  help  the  City  accommodate  these  individuals. 
Individuals  and  entities  that  influence  or  attempt  to  influence  local  legislative  or  administrative  action  may  be  required  by  the  San 
Francisco  Lobbyist  Ordinance  [SF  Campaign     Governmental  Conduct  Code  §  2.100]  to  register  and  report  lobbying  activity.  For 
more  information  about  the  Lobbyist  Ordinance,  please  contact  the  Ethics  Commission  at  25  Van  Ness  Avenue,  Suite  220,  San 
Francisco,  CA  94102;  telephone  (415)  252-3100;  fax  (415)  252-3112  and  web  site  wwM.sfethics.org 
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Ethics  Commission 

City  and  County  of  San  Francisco 


PRESS  RELEASE 


Contact: 
John  St.  Croix 
(415)  252-3100 


For  release: 
July  11,2012 


SUMMARY  OF  ACTIONS  TAKEN  AT  JUNE  28  and  29,  2012  MEETINGS 

At  its  special  meetings  on  June  28  and  29,  the  San  Francisco  Ethics  Conunission 
continued  the  evidentiary  phase  of  the  hearing  on  the  charges  of  official  misconduct 
pending  against  Sheriff  Ross  Mirkarimi.  The  Commission  took  the  following  interim 
actions: 

e    With  respect  to  the  declarations  filed  by  the  Mayor's  and  the  Sheriffs 
witnesses,  the  Commission  preliminarily  sustained,  modified  or  overruled 
various  objections  by  the  parties  (these  rulings  will  be  detailed  in  a  subsequent 
document); 

•  With  respect  to  the  video  of  Ehana  Lopez,  the  Commission  preliminarily 
admitted  the  video; 

•  Heard  testimony  fi-om  and  asked  questions  of  the  following  live  witnesses: 
Sheriff  Ross  Mirkarimi,  Mayor  Edwin  M.  Lee,  and  the  Mayor's  expert  witness, 
San  Diego  Chief  of  Police  William  Lansdowne; 

9    Approved  the  following  schedule: 


Due  Date 

Item 

July  2,  2012 

•    Eliana  Lopez  to  resubmit  and  re-sign  her  declaration  to 
attest  that  the  declaration  is  submitted  under  penalty  of 
perjury  under  the  laws  of  the  State  of  California 

July  10,  2012 

e    The  Mayor  to  provide  objections  to  the  declaration  of 

Ehana  Lopez 
»    The  Mayor  to  identify  rebuttal  witnesses,  if  any 
9    The  Sheriff  to  advise  whether  Former  Sheriff  Michael 

Hennessey  will  appear  for  live  testimony 

July  17,2012  . 

•  The  Sheriff  to  respond  to  objections  to  the  declaration  of 
Eliana  Lopez 

•  The  parties,  having  met  and  conferred,  to  provide 
stipulation  regarding  the  expert  declaration  of  Nancy 
K.D.  Lemon 

«    The  Sheriff  to  identify  the  portions  of  allegations  in  the 

25  Van  Ness  Avenue,  Suite  220  •  San  Francisco,  CA  94 1 02-6053  •  Phone  (4 1 5)  252-3 1 00^  Fax  (4 1 5)  252-3 1 12 
E-Mail  Address:  ethics.commission@sfgov.org  Web  site:  httpi/M'ww. sfethics.org 


Amended  Charges  of  Official  Misconduct  Bill  of 
Particulars,  that  he  disputes 

My  18,2012 

Ethics  Commission  meeting  (5  p.m.,  Room  416  Cit}'  Hall): 

•  Linnette  Peralta  Hay-nes  is  expected  to  provide  Hve 
testimony 

•  Eliana  Lopez  is  expected  to  provide  live  testimony  or 
appear  remotely 

•  Former  Sheriff  Michael  Hennessey  may  provide  live 
testimony 

July  19,  2012 

Ethics  Commission  meeting  (5  p.m.,  Room  416  Cit>'  Hall): 

•  Former  Sheriff  Michael  Hennessey  may  provide  live 
testimony 

•  The  Mayor's  rebuttal  witness(es)  may  provide  hve 
testimony 

August  10,2012 

The  parties  to  provide  findings  of  fact  and  briefing  on  legal 
issues 

August  16,2012 

Ethics  Commission  meeting  (9  a.m.,  Room  263  City  Hall) 

By  votes  of  5-0  at  the  end  of  each  day,  the  Commission  approved  the  above  interim  decisions 
made  regarding  evidence  and  scheduling.  This  special  meeting  will  continue  on  Wednesday, 
July  18,  2012  at  5:00  p.m.  in  Room  263  City  Hall. 

# 

The  Ethics  Commissioii,  established  in  November  1993,  serves  the  pubUc,  City  employees  and  officials  and 
candidates  for  public  office  through  education  and  enforcement  of  ethics  laws.  Its  duties  include:  filing  and 
auditing  of  campaign  finance  disclosure  statements,  lobbyist  and  campaign  consultant  registration  and  regulation, 
administration  of  the  public  financing  program,  whistleblower  program,  conflict  of  interest  reporting,  investigations 
and  enforcement,  education  and  training,  advice  giving  and  statistical  reporting. 
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The  complete  court  reporter's  transcript  of  the  August  16,  2012  special  meeting  has  been  posted 
on  the  Commission's  website.  A  copy  of  the  transcript  is  also  available  for  review  at  the 
Commission  office  during  regular  business  hours. 

I.        Call  to  order  and  roll  call 

Chairperson  Hur  called  the  meeting  to  order  at  9:08  a.m. 

COMMISSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chairperson;  Jamienne  S.  Studley, 
Vice-Chairperson;  Beverly  Hayon,  Commissioner;  Dorothy  S.  Liu,  Conmiissioner;  Paul  A. 
Reime,  Commissioner. 

STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Mabel  Ng,  Deputy  Executive  Director; 
Catherine  Argumedo,  Investigator  (excused  at  approximately  2:00  p.m.);  Garrett  Chatfield, 
Investigator  (arrived  at  approximately  2:00  p.m.) 

COUNSEL  FOR  THE  ETHICS  COMMISSION:  Scott  Emblidge. 

COUNSEL  FOR  THE  MAYOR:  Peter  J.  Keith,  Deputy  City  Attorney  (DCA),  Sherri  S.  Kaiser, 
DCA. 

OTHERS  PRESENT:  Sheriff  Ross  Mirkarimi;  Shepard  S.  Kopp,  counsel  for  Sheriff  Mirkanmi; 
David  Waggoner,  counsel  for  Sheriff  Mirkarimi;  and  other  unidentified  members  of  the  public. 

MATERIALS  DISTRIBUTED: 

•  Written  Charges  of  Official  Misconduct,  filed  March  21,  2012. 

•  Memorandum  from  the  Office  of  the  City  Attorney  re:  Legal  Counsel  for  Ethics 
Commission  and  Board  of  Supervisors  for  Official  Misconduct  Charges,  dated  April  12, 


•  Staff  Memorandum  re:  Recommendations  on  hearing  on  charges  of  official  misconduct, 
dated  April  17,  2012. 

•  Letter  to  the  Ethics  Commission  and  City  Attorney  from  David  Waggoner  and  Shepard 
Kopp,  Counsel  for  Sheriff  Mirkarimi,  re:  Agenda  for  April  23,  2012  meeting,  including 
correspondence  wdth  Deputy  City  Attorney  Keith,  dated  April  23,  2012. 

•  Memorandum  from  DCA  Keith  and  DCA  Kaiser,  Counsel  for  the  Mayor,  re:  Hearing  on 
Charges  of  Official  Misconduct  Against  Sheriff  Ross  Mirkarimi,  dated  April  23,  2012. 
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•  Press  Release  -  April  24,  2012  -  Summary  of  Actions  Taken  at  April  23,  2012  Meeting. 

•  Mayor  Lee's  Opening  Brief  on  the  Issues  Specified  by  the  Ethics  Commission,  dated 
April  30,  2012. 

•  Mayor's  Initial  List  of  Fact  Witnesses,  dated  April  30,  2012. 

•  Letter  to  the  Ethics  Commission  from  the  City  Attorney,  re:  Sheriff  Mirkarimi's  Duty  to 
Cooperate  with  the  Official  Misconduct  Investigation  and  the  Role  of  the  Ethics 
Commission  in  that  Investigation,  dated  April  30,  2012. 

•  Mayor's  Initial  List  of  Subject-Matter  Expert  Witnesses,  dated  May  7,  2012. 

•  Sheriff  Ross  Mirkarimi's  Opening  Brief,  dated  May  7,  2012. 

•  Sheriff  Ross  Mirkarimi's  List  of  Potential  Fact  Witnesses,  dated  May  10,  2012. 

•  Mayor's  Supplemental  Disclosure  of  Subject-Matter  Expert  Witnesses,  dated  May  10, 
2012. 

•  E-mail  from  David  Waggoner  to  Scott  Emblidge,  Request  for  Protective  Order,  dated 
May  15,  2012. 

•  Request  for  Protective  Order,  dated  May  1 5,  2012. 

•  E-mail  from  Sherri  Kaiser  to  Scott  Emblidge,  Request  for  Protective  Order  ~  Court 
papers,  dated  May  15,  2012. 

•  Order  Granting  Third-Party  Movant  City  and  County  of  San  Francisco's  Motion  for 
Release  of  Court  Record,  dated  May  15,  2012. 

•  Third-Party  Movant  City  and  County  of  San  Francisco's  Memorandum  of  Points  and 
Authorities  in  Support  of  Motion  for  Release  of  Court  Record,  dated  April  23,  2012. 

•  Ms.  L.'s  Opposition  to  Third  Part}'  Movant  City  and  County  of  San  Francisco's  Motion 
for  Release  of  Court  Record,  dated  May  10,  2012. 

•  Reply  of  Third-Party  Movant  City  and  County  of  San  Francisco  to  Ms.  L.'s  Opposition  to 
Motion  for  Release  of  Court  Record,  dated  May  14,  2012. 

•  E-mail  from  Sherri  Kaiser  to  Scott  Emblidge,  E-mail  alerting  Paula  Canny  to  Sunshine 
Requests,  dated  May  15,  2012. 

•  E-mail  from  Scott  Emblidge  to  David  Waggoner,  RE:  Request  for  Protective  Order,  dated 
May  15,2012. 

•  E-mail  from  Sherri  Kaiser  to  Scott  Emblidge,  Re:  Request  for  Protective  Order,  dated 
May  15,2012. 

•  E-mail  from  David  Waggoner  to  Scott  Emblidge,  Re:  Request  for  Protective  Order,  dated 
May  15,2012. 

•  E-mail  from  Peter  Keith  to  Scott  Emblidge,  Further  information  about  today's  hearing, 
dated  May  15,2012. 

•  E-mail  from  Scott  Emblidge  to  Attorneys,  RE:  Request  for  Protective  Order,  dated  May 
15,2012. 

•  E-mail  from  Sherri  Kaiser  to  Scott  Emblidge,  Re:  Request  for  Protective  Order,  dated 
May  15,2012. 

•  E-mail  from  David  Waggoner  to  Scott  Emblidge,  Re:  Further  information  about  today's 
hearing,  dated  May  15,  2012. 

•  l>mail  from  Scott  Emblidge  to  Attorneys.  Re:  Request  for  Protective  Order,  dated  May 
15,2012. 

•  Mayor's  Response  to  Sheriffs  Request  for  Protective  Order,  dated  May  16.  2012. 
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•  E-mail  from  Peter  Keith  to  Attorneys,  Mayor's  Response  to  Request  for  Protective  Order 
-  Date  Corrected,  dated  May  16,  2012. 

•  Order  Re:  Sheriffs  Request  For  Protective  Order,  dated  May  1 6,  20 1 2. 

•  Special  Meeting  of  the  Ethics  Commission,  Monday,  April  23,  2012  -  4:30  p.m. 
Transcript. 

•  E-mail  from  David  Waggoner  to  Scott  Emblidge,  Sheriffs  List  of  Expert  Witnesses, 
dated  May  17,  2012. 

•  E-mail  from  Sherri  Kaiser  to  Attorneys,  Re:  Mayor's  Reply  Brief,  dated  May  1 8,  201 2. 

•  Mayor  Lee's  Reply  to  Sheriff  Mirkarimi's  Brief  on  the  Issues  Specified  by  the  Ethics 
Commission  at  its  Meeting  of  April  23,  2012,  dated  May  17,  2012. 

•  Sheriff  Ross  Mirkarimi's  List  of  Potential  Expert  Witnesses,  dated  May  17,  2012. 

•  Memorandum  from  the  Office  of  the  City  Attorney  re:  Charges  of  Official  Misconduct 
Against  Sheriff  Mirkarimi  Summary  of  Meet  and  Confer  Efforts;  Hearing  Procedure  & 
Scheduling,  dated  May  25,  2012. 

•  [Proposed]  Order  Regarding  Procedures  for  Discovery  and  Evidentiary  Hearing,  filed 
May  25,  2012. 

•  Mayor's  Rebuttal  Witness  and  Mayor's  Objection  to  Sheriffs  Witness,  dated  May  25, 
2012. 

•  Ms.  L's  Request  for  Protective  Order  Prohibiting  Public  Dissemination  of  Video,  dated 
May  29,  2012. 

•  Press  Release  -  May  30,  2012  -  Summary  of  Actions  Taken  at  May  29,  2012  Meeting. 

•  Amended  Charges  of  Official  Misconduct,  dated  June  1,  2012. 

•  Declaration  of  Lmnette  Peralta  Haynes,  dated  June  8,  2012. 

•  Declaration  of  Emin  Tekin  and  Exhibits,  dated  February  26,  2012. 

•  Declaration  of  Deputy  Chief  of  Staff  Paul  Henderson,  dated  June  8,  2012. 

•  Deputy  Chief  of  Staff  Paul  Henderson  Exhibits. 

•  Declaration  of  Chief  San  Francisco  Probation  Officer  Wendy  Still,  dated  June  8,2012. 

•  Chief  San  Francisco  Probation  Officer  Wendy  Still  Exhibits. 

•  Declaration  of  Interim  San  Francisco  Sheriff  Vicki  Hennessy,  dated  June  8,  2012. 

•  Interim  San  Francisco  Sheriff  Vicki  Hennessy  Exhibits. 

•  Declaration  of  SFPD  Inspector  Richard  Daniele  and  Exhibits,  dated  June  7,2012. 

•  Declaration  of  Callie  Williams  and  Exhibits,  dated  June  6,  2012. 

•  Callie  Williams  Additional  Exhibits. 

•  Declaration  of  Mayor  Edwin  M.  Lee,  dated  June  8,  2012. 

•  E-mail  from  Peter  Keith  to  Scott  Emblidge,  Re:  Scheduling  Request,  dated  June  1 2. 
2012. 

•  E-mail  from  Scott  Emblidge  to  Attorneys,  Re:  Scheduling  Request,  dated  June  1 3,  201 2. 

•  Witness  Christine  Flores'  Sworn  Testimony,  dated  June  13,  2012. 

•  Witness  Christine  Flores'  Sworn  Testimony  Transcripts  Part  1,  dated  March  2,  2012. 

•  Witness  Christine  Flores'  Sworn  Testimony  Transcripts  Part  2,  dated  March  5,  2012. 

•  Declaration  of  Lenilyn  De  Leon,  dated  June  1 1 ,  2012. 

•  Declaration  of  Sheriff  Ross  Mirkarimi,  dated  June  13,  2012. 
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•  Sheriff  Ross  Mirkarimi's  Objections  to  Mayor's  Fact  Witness  Declarations,  filed  June  13, 
2012. 

•  The  Mayor's  (1)  Objections  to  Witness  Declarations  and  Requests  for  Cross-Examination 
of  Declarants;  (2)  Subpoena  Requests,  dated  June  13,  2012. 

•  Letter  from  City  Attorney  to  John  St.  Croix,  dated  June  15,  2012,  and  Mayor's  Exhibit  4  - 
The  Video  Statement  of  Ms.  Lopez. 

•  Special  Meeting  of  the  Ethics  Commission,  Tuesday,  May  29,  2012  -  5:30  p.m. 
Transcript. 

•  E-mail  from  Scott  Emblidge  to  Attorneys,  Re:  Request  for  issuance  of  subpoena,  dated 
June  14,  2012. 

•  Subpoena  -  Linnette  Peralta  Haynes,  dated  June  14,  2012. 

•  The  Mayor's  Objections  to  the  Declaration  of  Sheriff  Ross  Mirkarimi  and  Request  for 
Cross-Examination,  dated  June  15,  2012. 

•  Declaration  of  Ivory  S.  Madison,  dated  June  15,  2012. 

•  Ivory  S.  Madison  Exhibits. 

•  Declaration  of  Abraham  Mertens  and  Exhibits,  dated  June  17,  2012. 

•  Declaration  of  Michael  Hennessey,  dated  June  1,  2012. 

•  Letter  from  City  Attorney  to  Ethics  Commission,  Re:  Charges  Against  Ross  Mirkarimi, 
Sheriff  of  the  City  and  County  of  San  Francisco,  dated  June  18,  2012. 

•  Mayor's  Brief  Regarding  Admissibility  of  Ms.  Lopez's  January  1  and  January  4 
Statements  About  Abuse  and  Exhibit,  dated  June  18,  2012 

•  Expert  Declaration  of  Nancy  K.  D.  Lemon  and  Exhibits,  dated  June  18,  2012. 

•  Expert  Declaration  of  San  Diego  Chief  of  Police  William  Lansdowne  and  Exhibits,  dated 
June  18,  2012. 

•  E-mail  from  Shepard  Kopp  to  Attorneys,  Re:  Sheriffs  Expert  Witness  Declaration  and 
statement  re:  cross  of  Mayor's  fact  witnesses,  dated  June  18,  2012. 

•  Mayor's  List  of  Additional  Exhibits,  dated  June  20,  2012. 

•  Mayor's  Exhibit  50. 

•  Mayor's  Exhibits  78-79. 

•  Mayor's  Exhibits  80-81. 

•  Sheriffs  Exhibit,  Terence  Hallinan  v.  Committee  on  Bar  Examiners,  The  State  Bar  of 
California. 

•  Press  Release  -  June  20,  2012  -  Summary  of  Actions  Taken  at  June  19,  2012  Meeting  - 
AMENDED 

•  Mayor's  Request  for  Cross-Examination  and  Objections  to  Expert  Declaration,  dated  June 
22,  2012. 

•  Sheriff  Ross  Mirkarimi's  Objections  to  Mayor's  Expert  Witness  Declaration,  and  Request 
for  Cross-Examination,  dated  June  22,  2012. 

•  Mayor's  Objection  to  Sheriffs  Exhibit,  dated  June  25.  2012. 

•  Letter  from  the  City  Attorney  to  the  Ethics  Commission,  Re:  Charges  Against  Ross 
Mirkarimi,  Sheriff  of  the  City  and  County  of  San  Francisco,  dated  June  26.  2012. 

•  Summary  of  Stipulations  and  Remaining  Disputes  Regarding  Madison  and  Mertens 
Declarations,  dated  June  26,  2012. 

•  Mayor's  Exhibits  82  and  83  (Cover  Sheet),  dated  June  26,  20 12. 
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•  Exhibit  82:  ATT  Records  of  Ross  Mirkarimi  and  Eliana  Lopez  December  3 1 , 
2011 -January  13,2012. 

•  Exhibit  83:  January  4,  201 1  Communications  Records  (From  Exhibits  1,  55-60,  80-82). 

•  Declaration  of  Eliana  Lopez  and  Exhibits,  dated  July  2,2012. 

•  Response  to  Sheriff  Mirkarimi's  Objection  to  the  Expert  Declaration  of  Nancy  Lemon, 
dated  June  27,  2012. 

•  Press  Release  -  June  28,  2012  -  Interim  Rulings  Made  by  Ethics  Commission  at  its  June 
19,  2012  Meeting. 

•  Special  Meeting  of  the  Ethics  Commission,  Tuesday,  June  19,  2012  -  5:00  p.m. 
Transcript. 

•  Mayor's  Rebuttal  Evidence  and  Exhibits,  dated  July  10,  2012. 

•  Mayor's  Evidentiary  Objections  to  Declaration  of  Eliana  Lopez  &  Request  for  Cross- 
Examination,  dated  July  10,  2012. 

•  Sheriffs  Request  for  Issuance  of  Subpoenas  and  Exhibits,  dated  July  11,2012. 

•  Press  Release  -  July  11,  2012  -  Summary  of  Actions  Taken  at  June  28  and  29,  2012 
Meetings. 

•  Press  Release  -  July  13,  2012  -  Interim  Rulings  Made  by  Ethics  Commission  at  its  June 
28  and  29,  2012  Meetings 

•  E-mail  &om  City  Attorney  to  Ethics  Commission,  Re:  Mirkarimi  Matter:  Request  for 
Conference  Call  Re:  Sheriffs  Subpoena  Request,  dated  July  1 1,  2012. 

•  Letter  from  Paula  Canny  to  Attorneys,  Re:  Testimony  of  Eliana  Lopez,  dated  July  12, 
2012. 

•  Special  Meetmg  of  the  Ethics  Commission,  Thursday,  June  28,2012-5:30p.m. 
Transcript. 

•  Letter  from  City  Attorney  to  Ethics  Commission,  Re:  Charges  Against  Ross  Mirkarimi. 
Sheriff  of  the  City  and  County  of  San  Francisco,  and  Exhibits  84  and  87,  dated  July  1 1 , 
2012. 

•  Mayor's  Opposition  to  Sheriffs  Request  for  Subpoenas,  dated  July  17,2012. 

•  Letter  from  Paula  Canny  to  Attorneys,  Re:  Eliana  Lopez,  dated  July  17,2012. 

•  E-mail  from  David  Waggoner  to  Attorneys,  Re:  Disputed  Allegations,  dated  July  1 7, 
2012. 

•  E-mail  From  Shepard  Kopp  to  Attorneys,  Re:  Lemon  and  Lopez  declarations,  dated  July 
17,  2012. 

•  Sheriffs  Summary  of  Stipulations  and  Remaining  Disputes  Regarding  Declarations  of 
Nancy  Lemon  and  Eliana  Lopez,  dated  July  17,  2012. 

•  E-mail  from  Sherri  Kaiser  to  Attorneys,  Re:  Lemon  and  Lopez  declarations,  dated  July 
17,2012. 

•  Special  Meeting  of  the  Ethics  Commission,  Friday,  June  29,  2012  -  9:04  a.m.  Transcript  - 
PartL 

•  Special  Meeting  of  the  Ethics  Commission,  Friday,  June  29,  2012  -  1 :05  p.m.  Transcript  - 
Part  IL 

•  Letter  from  City  Attorney  to  Ethics  Commission,  Re:  Charges  Against  Ross  Mirkarimi, 
Sheriff  of  the  City  and  County  of  San  Francisco,  and  Exhibits,  dated  July  1 8,  2012. 
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•  Special  Meeting  of  the  Ethics  Commission,  Wednesday,  July  1 8,  2012  -  5:06  p.m. 
Transcript. 

•  Special  Meeting  of  the  Ethics  Commission,  Thursday,  July  19,  2012  -  5:02  p.m. 
Transcript. 

•  Press  Release  -  August  1,  2012  -  Summary  of  Actions  Taken  at  July  18  and  19,  2012 
Meetings. 

•  Press  Release  -  August  2,  2012  -  Interim  Rulings  Made  by  Ethics  Commission  at  its  July 
18  and  19,  2012  Meetings. 

•  Witness  Declarations  and  Exhibits  in  In  re  Mayor  Edwin  Lee's  Charges  of  Official 
Misconduct  Against  Sheriff  Ross  Mirkarimi  (Tentatively  Stricken  Materials  Have  Been 
Marked). 

•  Joint  Submission  of  Proposed  Findings  Regarding  Disputed  Facts,  filed  August  10,  2012. 

•  Mayor  Lee's  Brief  in  Closing,  dated  August  1 1,  2012. 

•  Sheriff  Ross  Mirkarimi's  Closing  Brief,  dated  August  11,2012. 

•  Emails  from  the  public  submitted  to  the  Ethics  Commission  regarding  Mirkarimi  hearing. 

II.  The  Ethics  Commission  will  continue  its  hearing  on  charges  of  official  misconduct 
pending  against  Sheriff  Ross  Mirkarimi. 

Deputy  City  Attorney  ("DCA")  Keith  began  his  closing  argument  on  behalf  of  the  Mayor  at  9: 12 
a.m.  The  Commissioners  presented  questions  to  DCA  Keith  during  his  argument. 

David  Waggoner  began  his  closing  argument  on  behalf  of  Sheriff  Mirkarimi  atl0:06  a.m. 
Shepard  Kopp  continued  closing  arguments  on  behalf  of  Sheriff  Mirkarimi  at  10:22  a.m.  The 
Commissioners  presented  questions  to  Mr.  Waggoner  and  Mr.  Kopp  during  their  arguments. 

DCA  Keith  presented  his  rebuttal  to  the  Sheriffs  closing  argument  at  10:49  a.m.  The 
Commissioner  presented  questions  to  DCA  Keith  during  his  rebuttal. 

The  Commission  recessed  for  approximately  15  minutes  at  1 1:02  a.m. 

Public  Comment  began  at  11:16  a.m. 

Nancy  Colman  expressed  support  for  Sheriff  Mirkarimi. 

Espinola  Jackson  expressed  support  for  Sheriff  Mirkarimi. 

Barbara  Tcngery  expressed  support  for  Sheriff  Mirkarimi. 

Francisco  De  Costa  expressed  support  for  Sheriff  Mirkarimi. 

Julie  Soo  t)pposcd  reinstating  ShcritT Mirkarimi. 

Maureen  Daggett  expressed  support  lor  Sheriff  Mirkarimi. 
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A  member  of  the  public  expressed  support  for  Sheriff  Mirkarimi. 
Patrick  Connors  expressed  support  for  Sheriff  Mirkarimi. 
Page  Fernandez  expressed  support  for  Sheriff  Mirkarimi. 

Paul  Currier  made  statements  opposing  Mayor  Lee.  [Mr.  Currier  supplied  a  written  summary  of 
his  comments,  which  is  included  at  the  end  of  these  minutes.] 

Tracy  Lemon  expressed  support  for  Sheriff  Mirkarimi. 

Vivian  hnperiali  expressed  support  for  Sheriff  Mirkarimi. 

Marilee  Mandahar  stated  domestic  violence  is  a  serious  problem. 

A  member  of  the  public  opposed  reinstating  Sheriff  Mirkarimi. 

A  member  of  the  public  expressed  support  for  Sheriff  Mirkarimi. 

A  member  of  the  public  expressed  support  for  Sheriff  Mirkarimi. 

Sylvia  Martinez  expressed  support  for  Sheriff  Mirkarimi. 

Emil  Lawrence  expressed  support  for  Sheriff  Mirkarimi. 

A  member  of  the  public  expressed  support  for  Sheriff  Mirkarimi. 

A  member  of  the  public  opposed  reinstating  Sheriff  Mirkarimi. 

A  member  of  the  public  opposed  reinstating  Sheriff  Mirkarimi. 

A  member  of  the  public  expressed  support  for  Sheriff  Mirkarimi. 

A  member  of  the  public  expressed  support  for  Sheriff  Mirkarimi. 

Francesca  Rosa  expressed  support  for  Sheriff  Mirkarimi. 

Flor  Ramos  expressed  support  for  Sheriff  Mirkarimi. 

A  member  of  the  public  expressed  support  for  Sheriff  Mirkarimi. 

Patricia  Coleman  Forsythe  expressed  support  for  Sheriff  Mirkarimi. 

Sarush  Richard  Shahabbi  expressed  support  for  Sheriff  Mirkarimi. 

Victoria  Ashley  expressed  support  for  Sheriff  Mirkarimi. 

7 


(DRAFT) 

A  niLMiibcr  ol'thc  public  expressed  support  for  Sheriff  Mirkarimi. 

A  member  of  the  public  expressed  support  for  Sheriff  Mirkarimi. 

Brenda  BaiTOS  expressed  support  for  Sheriff  Mirkarimi. 

Andrea  Shorter  opposed  reinstating  Sheriff  Mirkarimi. 

A  member  of  the  public  expressed  support  for  Sheriff  Mirkarimi. 

Bertie  Shun  expressed  support  for  Sheriff  Mirkarimi. 

Sharon  Hewitt  expressed  support  for  Sheriff  Mirkarimi. 

George  Schuman  expressed  support  for  Sheriff  Mirkarimi. 

Luis  Muniz  expressed  support  for  Sheriff  Mirkarimi. 

Dara  Lorinda  Jones  stated  sheriff  deputies  need  supervision. 

Cynthia  Cruz  expressed  support  for  Sheriff  Mirkarimi. 

Gilberto  Ramos  expressed  support  for  Sheriff  Mirkarimi. 

A  member  of  the  public  expressed  support  for  Sheriff  Mirkarimi. 

Laurie  Licberman  expressed  support  for  Sheriff  Mirkarimi. 

A  member  of  the  public  expressed  support  for  Sheriff  Mirkarimi. 

A  member  of  the  public  expressed  support  for  Sheriff  Mirkarimi. 

'fammy  Bryant  expressed  support  for  Sheriff  Mirkarimi. 

Clarence  Faulkner  expressed  support  for  Sheriff  Mirkarimi. 

A  member  of  the  public  stated  command  influence  is  important.  ' 

Karen  Lcvinc  opposed  reinstating  Sheriff  Mirkarimi. 

Susie  Loflis  opposed  reinstating  Sheriff  Mirkarimi. 

.losie  Louise  opposed  reinstating  Sheriff  Mirkarimi. 

Deborah  llanulah  opposed  reinstating  Sheriff  Mirkarimi. 
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Beverly  Upton  opposed  reinstating  Sheriff  Mirkarimi. 

Sydney  Hodgmanson  opposed  reinstating  Sheriff  Mirkarimi. 

A  member  of  the  public  opposed  reinstating  Sheriff  Mirkarimi. 

Paulette  Brown  expressed  support  for  Sheriff  Mirkarimi. 

Ana  Soto  expressed  support  for  Sheriff  Mirkarimi. 

A  member  of  the  public  opposed  reinstating  Sheriff  Mirkarimi. 

A  member  of  the  public  opposed  reinstating  Sheriff  Mirkarimi. 

Barbara  Marquez  opposed  reinstating  Sheriff  Mirkarimi. 

A  member  of  the  public  opposed  reinstating  Sheriff  Mirkarimi. 

A  member  of  the  public  opposed  reinstating  Sheriff  Mirkarimi. 

Jennifer  Rose  opposed  reinstating  Sheriff  Mirkarimi. 

KyraMillich  expressed  support  for  Sheriff  Mirkarimi. 

Carl  Kruth  expressed  support  for  Sheriff  Mirkarimi. 

Katherine  Berg  opposed  reinstating  Sheriff  Mirkarimi. 

Sharon  Johnson  opposed  reuistating  Sheriff  Mirkarimi. 

Chrissie  Keyfront  expressed  support  for  Sheriff  Mirkarimi. 

Arthur  Munillo  expressed  support  for  Sheriff  Mirkarimi. 

Lindsey  Verig  expressed  support  for  Sheriff  Mirkarimi. 

Catherine  Howard  expressed  support  for  Sheriff  Mirkarimi. 

Michael  O'Conner  expressed  support  for  Sheriff  Mirkarimi. 

Jim  Morshel  expressed  support  for  Sheriff  Mirkarimi. 

A  member  of  the  public  expressed  support  for  Sheriff  Mirkarimi. 

A  member  of  the  public  expressed  support  for  Sheriff  Mirkarimi. 
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Barn'  Toranto  stated  that  must  not  bring  politics  into  their  consideration  of  this  matter. 

Dcbra  Walker  expressed  support  for  SheritT  Mirkarimi. 

Michael  l  ong  expressed  support  for  Sheriff  Mirkarimi. 

A  member  of  the  public  expressed  support  for  Sheriff  Mirkarimi. 

Michael  Sandberg  stated  this  is  just  a  political  case. 

Elinia  Brook  expressed  support  for  Sheriff  Mirkarimi. 

Guadalupe  Silva  Ortiz  expressed  support  for  Sheriff  Mirkarimi. 

Michelle  White  expressed  support  for  Sheriff  Mirkarimi. 

Eileen  Hansen  stated  that  the  relationship  to  the  Sheriffs  duties  should  be  considered  and 
expressed  support  for  Sheriff  Mirkarimi. 

Ernestine  Weiss  expressed  support  for  Sheriff  Mirkarimi. 

A  member  of  the  public  expressed  support  for  Sheriff  Mirkarimi. 

A  member  of  the  public  expressed  support  for  Sheriff  Mirkarimi. 

A  member  of  the  public  expressed  support  for  Sheriff  Mirkarimi. 

A  member  of  the  public  expressed  support  for  Sheriff  Mirkarimi. 

Anita  Cabrera  stated  she  has  lost  faith  in  politics. 

Babette  Hogan  expressed  support  for  Sheriff  Mirkarimi. 

Don  Shapiro  expressed  support  for  Sheriff  Mirkarimi. 

A  member  of  the  public  expressed  support  for  Sheriff  Mirkarimi. 

Trac)  Brown  expressed  support  for  Sheriff  Mirkarimi. 

Valerie  Toury  expressed  support  for  Sheriff  Mirkarimi. 

A  nicmhcr  of  the  public  expressed  support  for  Sheriff  Mirkarimi. 

Jeff  (iouda  expressed  support  for  Sheriff  Mirkarimi. 
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Roger  Scott  expressed  support  for  Sheriff  Mirkarimi. 

A  member  of  the  public  expressed  support  for  Sheriff  Mirkarimi. 

The  Commission  recessed  at  2:22  p.m. 

The  Commission  reconvened  at  3:30  p.m. 

The  Commissioners  began  public  deliberations  at  3:36  p.m. 

After  deliberating,  Vice-Chairperson  Studley  and  Commissioners  Liu,  Hayon,  and  Renne  all 
stated  that  after  considering  the  evidence,  they  would  vote  to  sustain  the  charges  of  official 
misconduct  as  to  counts  four  and  five  of  the  amended  charges  from  the  Mayor.  Chairperson  Hur 
stated  that  he  would  vote  not  to  sustain  the  charges  of  official  misconduct  as  to  any  counts. 

Motion  12-08-16-1  (Studley/Renne):  Moved,  seconded,  and  passed  (4-1,  Hur  dissenting  to 
part  (a)  of  the  motion  only;  5-0  for  parts  (b)  and  (c)  of  the  motion)  that  the  Ethics 
Commission 

a)  Sustain  the  charges  as  to  the  conduct  that  occurred  on  December  31,2011,  and 
the  subsequent  conviction  as  reflected  in  Counts  Four  and  Five  of  the  Amended 
Charges  of  Official  Misconduct; 

b)  Adopt  the  interim  rulings  of  the  Commission  made  throughout  the  course  of 
these  proceedings;  and 

c)  Empower  a  written  summary  to  be  reviewed  and  ratified  by  the  Commission  at 
a  later  meeting. 

III.  Adjournment 

The  meeting  was  adjourned  at  6:33  p.m. 

This  written  summary  was  provided  by  the  speaker,  Paul  Currier,  during  public  comment  for 
agenda  item  II.  The  content  is  neither  generated  by,  nor  subject  to  approval  or  verification  of 
accuracy  by,  the  Ethics  Commission. 

Mayor  Lee  faces  charges  before  the  State  Bar  for  criminal  violations  of  the  State  Bar  Act. 
Chapter  1,  Rules  1-100  forbid  the  misuse  of  pubUc  funds,  perjury,  and  patterns  of  corruption. 

Our  District  Attorney,  City  Attorney,  Willie  Brown,  and  Rose  Pak  illegally  protected  Mayor 
Lee's  election  frauds,  collusion,  graft,  fraudulent  conveyance  of  public  property  for  private  gain, 
and  misprision  of  felony.  These  are  criminal  acts.  The  Mayor's  misuse  of  this  ethics  process  is 
transparent. 
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The  Fthics  Commission  wTongfuIly  postponed  Sunshine  Case  1 1048,  where  four  Supervisors 
now  face  criminal  charycs.  as  their  acts  empowered  Civil  Rights  violations,  ADA  violations,  and 
numerous  illegal  evictions.  This  damaged  many  people. 

We  must  hold  the  Mayor  accountable.  It  is  time  to  hold  the  money  machine  to  account. 

Sail  1-rancisco  must  organize  anew  around  one  issue:  Recall  the  Machine  and  throw  all  the  Bums 
out! 
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25  Van  Ness  Ave.,  Suite  220 
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SAN  FRANCISCO  ETHICS  COMMISSION 

NOTICE  OF  CANCELLATION  OF  REGULAR 
MONTHLY  MEETING 

GOVERNMENT 
August  27,  2012  5:30  P.M.         DOCUME^^^S  DEPT 
Room  400  City  Hall  ^yg  i  7  2012 

f  0  1  Dr.  Carlton  B.  Goodlett  Place,  San  Francisco 

^  SAN  FRANCISCO 

/^V'^  ^  MEETING  IS  CANCELLED         PUBLIC  LIBRARY 

The  next  regularly  scheduled  meeting  of  the  Commission  will  occur  on  Monda\'.  September  24. 
2012  at  5:30  p.m.  in  Room  400  City  Hall. 

Know  Your  Rislits  Under  the  Sunshine  Ordinance 
Government's  duty  is  to  serve  the  public,  reacliing  its  decision  in  full  view  of  the  public.  Commissions,  hoards,  councils  and  oilier 
agencies  of  the  City  and  County  exist  to  conduct  the  people's  business.  This  ordinance  assures  that  deliheraiions  are  condiicied 
before  the  people  and  that  City  operations  are  open  to  the  people's  review.  For  more  information  on  your  ri<^hi\  uiuIlt  iIw 
Sunsliine  Ordinance  or  to  report  a  violation  of  the  ordinance,  contact  Andrea  Ausberry  by  mail  lo  Adminisirainr.  Sunshine 
Orainance  Tas/i  Force,  1  Dr.  Carlton  B.  Goodlett  Place,  Room  244,  San  Francisco  CA  94102-4689;  by  phone  ai  415  554  -''24;  by 
fax  at  415  554  7854;  or  by  email  at  sotflcvsfsov.ors.  Citizens  interested  in  obtaining  a  free  copy  of  the  Sunshine  Ordinance  can 
request  a  copy  from  Ms.  Ausberry  or  by  printing  Chapter  67  of  the  San  Francisco  Administrative  Code  on  ilie  Iniernei, 
http://www.sfsov.ors/sunshine/ 

If  any  materials  related  to  an  item  on  this  agenda  have  been  distributed  to  the  Ethics  Commission  after  distribution  of  the  agenda 
pacliet,  those  materials  are  available  for  public  inspection  at  the  Ethics  Commission,  25  I  an  .\ess  A  venue.  Suite  221).  Saii 
Francisco,  during  normal  office  hours. 

The  ringing  of  and  use  of  cell  phones,  pagers  and  similar  sound-producing  electronic  devices  are  prohibited  at  this  meeting.  Please 
be  advised  that  the  Chair  may  order  the  removal  from  the  meeting  room  of  any  person(s)  responsible  for  the  r  inging  or  use  of  a  cell 
phone,  pager,  or  other  similar  sound-producing  devices. 

This  location  is  wheelchair  accessible.   In  order  to  assist  the  City 's  efforts  to  accommodate  persons  with  severe  allergies, 
environmental  illnesses,  multiple  chenucal  sensitivity,  or  related  disabilities,  attendees  at  public  meetings  are  reminded  that  other 
attendees  may  be  sensitive  to  various  chemical-based  products.  Please  help  the  City  accommodate  these  individuals. 
Individuals  and  entities  that  influence  or  attempt  to  influence  local  legislative  or  adntinistrative  action  may  be  required  by  the  San 
Francisco  Lobbyist  Ordinance  fSF  Campaign  &  Governmental  Conduct.  Code  §  2. 1(10/  to  register  ami  repart  lnhhying  activity.  For 
more  information  about  the  Lobbyist  Ordinance,  please  contact  the  Ethics  Conitnissian  at  25  I  an  \ess  \veitue.  Suite  2211.  San 
Francisco,  CA  94102;  telephone  (415)  252-3100;  fax  (415)  252-3112  and  web  site  www.sfethics.org 

S:V-\ GE\DA \2012\8.2~.  12  cancellation. doc 
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SAN  FRANCISCO  ETHICS  COMMISSION 
NOTICE  OF  SPECIAL  MEETING 

September  11,  2012  3:00  P.M.  ^il^^^f^^^^^^^ 

and  AGENDA  DOCUME^^rS  DEPT 

Room  416  City  Hall  SEP  -  7  mi 

1  Dr.  Carlton  B.  Goodlett  Place,  San  Francisco 

3AN  FRANCISCO 

I.  Call  to  order  and  roll  call.  ''UBLiC  LIBRARY 

II.  Consideration  of  draft  report  to  the  Board  of  Supervisors  in  the  matter  of  the 

charges  of  official  misconduct  pending  against  Sheriff  Ross  Mirkarimi.  Under 
Charter  Section  15.105,  when  the  Mayor  suspends  an  elective  officer,  "The  Ethics 
Commission  shall  hold  a  hearing  not  less  than  five  days  after  the  filing  of  written 
r  I  charges.  After  the  hearing,  the  Ethics  Commission  shall  transmit  the  full  record  of 

the  hearing  to  the  Board  of  Supervisors  with  a  recommendation  as  to  whether  the 
charges  should  be  sustained."  At  its  meetings  of  April  23,  2012;  May  29,  2012;  June 
19,  2012;  June  28,  2012;  June  29,  2012;  July  18,  2012;  July  19,  2012;  and  August  16, 
2012,  the  Commission  addressed,  among  other  things,  procedural  and  evidentiar\ 
issues,  the  parties'  briefs,  objections  to  evidence  and  witnesses,  sworn  declarations, 
direct  testimony  and  questions  raised  on  and  responses  to  cross-examination,  and 
the  parties'  agreed-upon  factual  stipulations.  At  its  meeting  on  August  16,  after 
receiving  public  comment  and  hearing  argument  from  the  parties,  the  Commission 
voted  to  recommend  to  the  Board  of  Supervisors  that  it  sustain  Counts  4  and  5  of 
the  Amended  Charges  of  Official  Misconduct  based  upon  Sheriff  Mirkarimi's 
conduct  that  occurred  on  December  31,  2011  and  his  subsequent  conviction  for  false 
imprisonment.  The  Commission  also  authorized  the  preparation  of  a  summar\ 
document  of  the  findings  of  the  Commission,  which  will  be  reviewed  and  ratified  by 
the  Commission  at  this  meeting.  Counsel  for  the  parties  will  have  the  opportunitv  to 
comment  on  the  draft  report,  should  they  wish  to  do  so.  A  copy  of  the  draft  report 
will  be  available  from  the  Commission  office  and  on  its  website.  (Discussion  and 
possible  action.) 

III.  Minutes  of  the  special  meetings  of  April  23,  2012;  May  29,  2012;  June  19,  2012; 
June  28,  2012;  June  29,  2012;  July  18,  2012;  July  19,  2012;  and  August  16,  2012. 
(Discussion  and  possible  action.) 

IV.  Adjournment. 

Know  Your  Rights  Under  the  Sunshine  Ordinance 
Government's  duty  is  to  serve  the  public,  reaching  its  decision  in  full  view  of  the  public  Commissions,  boards,  councils  and  other 
agencies  of  the  City  and  County  exist  to  conduct  the  people's  business.  This  ordinance  assures  that  deliberations  are  conducted 


SF  Ethics  Commission  Special  .Meeting  Agenda  -  September  11,  2012 

before  the  people  and  that  City  operations  are  open  to  the  people 's  review'.  For  more  information  on  your  rights  under  the 
Sunshine  Ordinance  or  to  report  a  violation  of  the  ordinance,  contact  Andrea  Ausberry  by  mail  to  Administrator,  Sunshine 
Ordinance  Task  Force.  I  Dr.  Carlton  B.  Goodiett  Place,  Room  244,  San  Francisco  CA  94102-4689;  by  phone  at  415  554  7724;  by 
fax  at  415  554  7854;  ar  hy  email  at  sulfa  sfiiav.ors.  Citizens  interested  in  obtaining  a  free  copy  of  the  Sunshine  Ordinance  can 
request  a  copy  from  Ms.  Ausberry  or  by  priniin<;  Chapter  67  of  the  San  Francisco  .Administrative  Code  on  the  Internet, 
http: '  M-M-H'. sfgo V. ort:  s iin s liine. 

If  any  materials  related  to  an  item  on  this  agenda  have  been  distributed  to  the  Ethics  Commission  after  distribution  of  the  agenda 
packet,  those  materials  are  available  for  public  inspection  at  the  Ethics  Commission,  25  Van  Ness  Avenue,  Suite  220,  San 
Francisco,  during  normal  office  hours. 

The  ringing  of  and  use  of  cell  phones,  pagers  and  similar  sound-producing  electronic  devices  are  prohibited  at  this  meeting.  Please 
be  advised  that  the  Chair  may  order  the  removal  from  the  meeting  room  of  any  person(s)  responsible  for  the  ringing  or  use  of  a  cell 
phone,  pager,  or  other  similar  sound-producing  devices. 

This  location  is  wheelchair  accessible.   In  order  to  assist  the  City 's  efforts  to  accommodate  persons  with  severe  allergies, 
environmental  illnesses,  multiple  chemical  sensitivity,  or  related  disabilities,  attendees  at  public  meetings  are  reminded  that  other 
attendees  may  be  sensitive  to  various  chemical-based  products.  Please  help  the  City  accommodate  these  individuals. 
Individuals  and  entities  that  influence  or  attempt  to  influence  local  legislative  or  administrative  action  may  be  required  by  the  San 
Francisco  Lobbyist  Ordinance  /SF  Campaign  <&.  Governmental  Conduct.  Code  §  2.100]  to  register  and  report  lobbying  activity.  For 
more  information  about  the  Lobbyist  Ordinance,  please  contact  the  Ethics  Commission  at  25  \  'an  Ness  Avenue,  Suite  220,  San 
Francisco,  CA  94102;  telephone  (415)  252-3 100;  fax  (415)  252-3112  and  web  site  H-ww.sfethics.ors 
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ETHICS  COMMISSION 
CITY  AND  COUNTY  OF  SAN  FRANCISCO 


In  the  Matter  of  Charges  Against 


FINDINGS  OF  FACT  AND 
RECOMMENDATION  TO  BOARD  OF 
SUPERVISORS 


ROSS  MIRKARIMI, 


Sheriff,  City  and  County  of  San  Francisco. 


Pursuant  to  Section  15.105  of  the  Charter  of  the  City  and  County  of  San  Francisco,  the 
Ethics  Conunission  hereby  makes  the  following  findings  of  fact  and  transmits  the  following 
recommendation  to  the  Board  of  Supervisors. 


On  March  21,  2012,  Mayor  Edwin  M.  Lee  transmitted  to  the  Ethics  Commission  charges 
of  official  misconduct  relating  to  Sheriff  Ross  Mirkarimi.  The  Mayor  amended  these  charges  on 
June  1,  2012  to  specify  six  separate  counts  of  alleged  official  misconduct. 

Under  Charter  Section  15.105,  the  Ethics  Commission  is  mandated  to  hold  a  hearing  on 
such  charges.  After  the  hearing,  the  Charter  requires  the  Ethics  Commission  to  transmit  the  full 
record  of  the  hearing  to  the  Board  of  Supervisors  with  a  recommendation  as  to  whether  the 
charges  should  be  sustained. 

Charter  Section  15.105(e)  defines  "Official  Misconduct"  as  follows: 

Official  misconduct  means  any  wrongful  behavior  by  a  public  officer  in 
relation  to  the  duties  of  his  or  her  office,  willful  in  its  character,  including  any 
failure,  refusal  or  neglect  of  an  officer  to  perform  any  dut>'  enjoined  on  him  or  her 
by  law,  or  conduct  that  falls  below  the  standard  of  decency,  good  faith  and  right 
action  impliedly  required  of  all  public  officers  and  including  any  violation  of  a 
specific  conflict  of  interest  or  governmental  ethics  law.  When  any  Cit\-  law- 
provides  that  a  violation  of  the  law  constitutes  or  is  deemed  official  misconduct 
the  conduct  is  covered  by  this  definition  and  may  subject  the  person  to  discipline 
and/or  removal  from  office. 
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This  matter  presents  the  first  time  that  the  Mayor  has  presented  the  Ethics  Commission 
w  ith  ch;irges  of  ofticial  misconduct  under  Charter  section  15.105.  To  carnr'  out  its  duties  under 
the  Charter,  the  Ethics  Commission  took  the  following  actions.' 

On  April  23,  2012,  the  Commission  met  and  heard  from  counsel  for  the  Sheriff  and  the 
Ma>  or  regarding,  among  other  things,  proposed  procedures  for  the  Commission  to  follow  in 
conducting  the  hearing. 

On  May  29,  2012,  the  Commission  again  met  and  heard  from  counsel  for  the  Sheriff  and 
the  Ma>  or  about  procedural  issues.  The  Commission  decided: 

•  The  Mayor  had  the  burden  of  demonstrating  by  a  preponderance  of  the  evidence  that 
the  Sheriff  engaged  in  official  misconduct. 

•  The  rules  of  evidence  would  not  be  strictly  applied.  Some  hearsay  evidence  might  be 
admitted,  although  hearsay  alone  would  not  be  permitted  to  establish  a  fact.  The 
Commission  might  choose  to  exclude  some  hearsay  evidence  on  a  case  by  case  basis. 

•  All  direct  testimony  would  come  in  by  declaration,  unless  the  witness  was  outside  of 
a  party's  control  and  refused  to  provide  a  declaration. 

•  Either  party,  upon  request,  would  be  given  the  opportunity  to  cross  examine  witnesses 
who  provided  direct  testimony  via  declarations. 

•  If  a  witness  provided  direct  testimony  via  declaration  but  did  not  appear  upon  request 
for  cross-examination,  the  Conmiission  would  give  that  witness's  declaration  the 
weight  it  deemed  appropriate. 

•  Upon  receipt  of  declarations  and  objections,  the  Commission  would  decide  whether 
declarations  (or  parts  thereof)  would  be  admitted. 

•  A  majority  vote  by  the  members  of  the  Commission  would  be  sufficient  for  the 
Commission  to  send  its  recommendations  to  the  Board  of  Supervisors. 


'  This  is  a  summary  of  the  Commission's  actions  and  is  not  meant  to  be  cxhausti\  c.  .All 
of  the  Commission's  actions  were  taken  during  public  meetings,  are  detailed  in  transcripts  from 
those  meetings,  and  are  reflected  in  minutes  of  those  meetings. 
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The  Commission  also  set  a  schedule  for  the  submission  of  declarations,  objections, 
requests  for  subpoenas,  and  other  matters. 

On  June  19,  2012,  the  Commission  made  interim  rulings  with  respect  to  the  admissibility 
of  declarations  filed  by  the  Mayor's  and  the  Sheriffs  witnesses  as  follows: 

•  Admitted  into  evidence  the  following  declarations  submitted  by  the  Mayor:  Interim 
Sheriff  Vicki  Hennessey,  San  Francisco  Chief  Probation  Officer  Wendy  Still  (in 
part),  SFPD  Inspector  Richard  Daniele  (in  part),  Callie  WiUiams  (in  part),  and  Mayor 
Edwin  M.  Lee. 

•  Declined  to  admit  into  evidence  the  following  declaration  submitted  by  the  Mayor: 
Deputy  Chief  of  Staff  Paul  Henderson. 

•  Admitted  into  evidence  the  following  declarations  submitted  by  the  Sheriff:  Emin 
Tekin,  Lenilyn  DeLeon  (in  part),  Linnette  Peralta  Haynes,  and  Sheriff  Ross 
Mirkarimi  (in  part). 

The  Commission  also  made  interim  rulings  regarding  the  admissibility  of  some  of  the 
documentary  evidence  submitted  by  the  parties  and  set  a  schedule  for  remaining  sessions  of  the 
hearing. 

On  June  28,  2012,  the  Commission  made  additional  interim  rulings  with  respect  to  the 
admissibility  of  declarations  filed  by  the  Mayor's  and  the  Sheriffs  witnesses  as  follows: 

•  Admitted  into  evidence  the  following  declarations  submitted  by  the  Mayor:  I\  on.- 
Madison  (in  part),  Abraham  Mertens  (in  part),  and  San  Diego  Chief  of  Pohce  WilHam 
Lansdowne. 

•  Admitted  into  evidence  the  following  declaration  submitted  by  the  Sheriff:  Former 
Sheriff  Michael  Hennessey  (in  part). 

•  Admitted  into  evidence  a  videotape  of  statements  by  Eliana  Lopez. 

The  Commission  also  made  interim  rulings  regarding  the  admissibilit}-  of  some  of  the 

documentary  evidence  submitted  by  the  parties. 

In  addition,  at  the  request  of  the  parties,  the  Commission  began  hearing  Hve  witness 

testimony  of  witnesses  the  parties  wished  to  cross-examine.  The  Sheriff  declined  to  cross- 
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examine  an\  witnesses  except  the  Mayor.  The  Mayor  cross-examined  all  witnesses  he  wished  to 
cross-examine,  with  the  exception  of  former  Sheriff  Michael  Hennessey,  who  did  not  make 
himself  available  for  cross-examination.  The  first  witness  was  the  Sheriff. 

On  June  29,  2012,  the  Commission  made  additional  interim  rulings  with  respect  to  the 
admissibility  of  declarations  filed  by  the  Mayor's  and  the  Sheriffs  witnesses  as  follows: 

•  Admitted  into  e\  idence  the  following  declaration  submitted  by  the  Mayor:  Nancy 
Lemon  (in  part). 

•  Admitted  into  evidence  the  following  declaration  submitted  by  the  Sheriff:  Eliana 
Lopez  (in  part). 

The  Commission  also  made  interim  rulings  regarding  the  admissibility  of  some  of  the 
documentary  evidence  submitted  by  the  parties  and  heard  testimony  from  the  Sheriff,  the  Mayor, 
and  the  Mayor's  expert  witness,  San  Diego  Chief  of  Police  William  Lansdowne.  In  addition,  the 
Commission  and  both  parties  discussed  the  procedure  for  drafting  the  Commission's 
recommendation  to  the  Board  of  Supervisors. 

On  July  18,  2012,  the  Commission  made  additional  interim  rulings  and  heard  testimony 
from  Linnette  Peralta  Haynes  and  Eliana  Lopez. 

On  July  19,  2012,  the  Commission  made  additional  interim  rulings  including 

•  Determined  that  it  would  not  be  necessary  to  receive  live  testimony  from  the  Mayor's 
proposed  rebuttal  v^tness,  Inspector  Mike  Becker,  SFPD. 

•  Denied  the  Sheriffs  request  for  the  issuance  of  subpoenas  for  four  witnesses  to  testify- 
about  two  collateral  issues:  (1)  whether  the  Mayor  sought  the  advice  of  a  Supervisor 
prior  to  taking  action  against  the  Sheriff,  and  (2)  whether  someone  potentially 
associated  with  the  Mayor  offered  the  Sheriff  a  lower-ranking  position  in  exchange 
for  his  resignation. 

The  Commission  also  heard  additional  testimony  from  Eliana  Lopez,  and  established  a 

schedule  i\n  closing  briefs  and  arguments. 

On  August  16.  2012,  the  Commission  heard  closing  arguments,  deliberated  and  voted  on 

findings  of  fact  and  recommendations  as  discussed  below. 
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FINDINGS  OF  FACT 

The  Ethics  Commission  unanimously  finds  that  the  Mayor  proved  the  following  facts  by 
a  preponderance  of  the  evidence: 

1.  Between  November  8,  201 1,  and  January  8,  2012,  R.oss  Mirkarimi  had  the  duty 
and  the  power  in  his  official  capacity  as  Sheriff-Elect  to  work  with  the  Sheriffs  Department  and 
its  officials  to  prepare  himself  to  assume  the  full  duties  of  Sheriff.  Sheriff  Mirkarimi  also  had  the 
duty  and  the  power  as  Sheriff-Elect  to  represent  the  Sheriffs  Department  to  the  public.  Sheriff 
Mirkarimi  exercised  those  official  powers. 

2.  On  January  8,  2012,  Ross  Mirkarimi  ceased  to  be  a  member  of  the  Board  of 
Supervisors  and  assumed  all  powers  and  duties  of  the  Sheriff  of  the  City  and  County  of  San 
Francisco.  Sheriff  Mirkarimi  exercised  those  official  powers. 

3.  On  or  about  December  3 1,  201 1,  during  the  time  he  was  incumbent  Super\  isor 
and  Sheriff-Elect,  Ross  Mirkarimi  committed  acts  of  verbal  and  physical  abuse  against  his  wife, 
Eliana  Lopez.  Among  other  things,  Mr.  Mirkarimi  grabbed  Ms.  Lopez  v^th  such  force  that  he 
bruised  her  upper  right  arm. 

4.  During  that  incident  Mr.  Mirkarimi  restrained  Ms.  Lopez  and  violated  her 
personal  liberty. 

5.  On  January  8,  201 1,  Sheriff  Mirkarimi  took  the  oath  of  office. 

6.  On  or  about  January  8,  201 1,  Sheriff  Mirkarimi  resigned  from  the  Board  of 
Supervisors. 

7.  On  March  12,  2012,  Sheriff  Mirkarimi  pled  guilty  to  the  crime  of  false 
imprisonment  of  his  spouse. 

RECOMMENDATION 

Based  on  the  foregoing  findings  of  fact,  the  evidence  presented  to  the  Ethics  Commission 
over  the  course  of  the  hearing,  the  applicable  legal  authorities  and  the  arguments  of  counsel  for 
the  Sheriff  and  the  Mayor,  the  Ethics  Commission  -  by  a  vote  of  4-1  (Chairperson  Hur 
dissenting)  -  makes  the  following  recommendation  to  the  Board  of  Supervisors: 
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The  BcKird  should  sustain  the  charges  of  Official  Misconduct  against  Sheriff  Ross  Mirkarimi 

based  on  the  seriousness  of  the  incident  that  occurred  on  December  31,  201 1,  and  the  subsequent 

con\  iction  as  retlected  in  counts  Four  and  Five  of  the  amended  charges  of  official  misconduct 

filed  by  the  Mayor.  The  Sheriffs  conduct,  as  described  in  the  foregoing  findings  of  fact,  "falls 

below  the  standard  of  decency,  good  faith  and  right  action  impliedly  required  of  all  public 

officers."  In  addition,  this  conduct  relates  to  the  duties  of  the  office  of  Sheriff  within  the  City 

and  County  of  San  Francisco,  and  in  particular,  relates  to  the  Sheriffs  responsibilities  as  a  top 

law  enforcement  officer  of  the  City  and  in  administering  the  City's  domestic  violence  programs. 

W  hile  there  may  be  some  room  for  disagreement  under  the  Charter  regarding  whether  "conduct 

that  falls  below  the  standard  of  decency"  must  be  "in  relation  to  the  duties"  of  a  specific  office, 

an\  such  ambiguity  is  irrelevant  here  because  the  Commission  finds  that  the  Sheriffs  conduct 

did  relate  to  the  duties  of  his  office.  Moreover,  the  Commission  believes  that  the  phrase  "in 

relation  to  the  duties  of  office"  should  be  interpreted  broadly  enough  to  uphold  the  voters'  intent 

when  they  placed  this  language  in  the  Charter.  If  the  voters  had  intended  for  the  standard  to  be 

narrowly  defined,  more  limiting  language  could  have  been  used.  Furthermore,  the  Sheriffs 

reliance  on  Mazzola  v.  City  and  County  of  San  Francisco,  1 12  Cal.App.3d  141  (1980)  is 

unpersuasive  because  the  Charter  at  that  time  did  not  include  the  "standard  of  decency"  clause 

that  is  at  issue  in  our  case.  Because  the  Mazzola  Court  did  not  evaluate  this  specific  clause,  its 

reasoning  is  not  controlling  here. 

Commissioner  Hur  dissented,  arguing  that  while  the  Sheriff  had  clearly  engaged  in 

misconduct,  it  was  not  "official"  misconduct  because  it  was  not  committed  in  "relation  to  the 

duties  of  his  or  her  office."  The  parties  agreed  that  Section  15.105  assumes  a  difference  between 

■'official"  and  "personal"  misconduct,  and  Commissioner  Hur  argued  that  public  policy  and  case 

law  supported  a  narrow,  bright-line  delineation  between  them.  Accordingly,  he  interpreted  the 

phrase  "in  relation  to  the  duties  of  his  or  her  office"  to  mean  wrongful  conduct  while  performing 

the  duties  of  office  or  purporting  to  perform  the  duties  of  office.  He  asserted  that  without  this 

clear  dcfinilion.  the  City  risked  confusion  and  ad-hoc  future  interpretations  of  "official" 

misconduct.  Moreover,  while  the  parties  identified  no  case  law  specifically  interpreting  Section 
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15.105(e),  Commissioner  Hur  argued  that  the  Cahfomia  Court  of  Appeal  had  interpreted  the  key 
language  at  issue — "in  relation  to  the  duties  of  his  office" — consistent  with  this  narrow ,  bright 
line  rule.  Mazzolav.  City  and  County  of  San  Francisco,  112  Cal.App.3d  141,  149  (1980).- 

S:\Commission\Ross  Mirkarimi  Official  Misconduct\2012  09  06  Findings  and  Recommendation. docx 


^  The  parties  agreed  that  under  Section  15.105(e),  "conduct  that  falls  below  the  standard  of 
decency,  good  faith  and  right  action  impliedly  required  of  all  public  officers"  must  be  "in 
relation  to  the  duties  of  his  or  her  office."  (Mayor's  Closing  Brief  at  6-7;  Sherriff  s  Closing 
Brief  at  6).  Accordingly,  Commissioner  Hur  argued  that  although  Mazzola  did  not  interpret  the 
"conduct"  clause  of  Section  15.105(e),  it  is  limited  by  the  same  "in  relation  to  the  duties"  clause 

that  the  Mazzola  Court  interpreted.  
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[DRAFT] 

Minutes  of  the  Special  Meeting  of 
The  San  Francisco  Ethics  Commission 
September  11,  2012 
Room  416,  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102 


GOVERNMENT 
DOCUMEfvrrS  dept 


SEP  2  0  2012 


I. 


Call  to  order  and  roll  call 


Chairperson  Hur  called  the  meeting  to  order  at  3:00  p.m. 


SAN  FRANCISCO 
PUBLIC  LIBRARY 


COMMISSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chairperson;  Beverly  Hayon, 
Commissioner;  Dorothy  S.  Liu,  Commissioner;  Paul  A.  Renne,  Commissioner.  Jamienne  S. 
Studley,  Vice-Chairperson  was  excused. 

STAFF  PRESENT:  Mabel  Ng,  Deputy  Executive  Director;  Garrett  Chatfield,  Investigator 
^  COUNSEL  FOR  THE  ETHICS  COMMISSION:  Scott  Emblidge. 

V^'^     COUNSEL  FOR  THE  MAYOR:  Peter  J.  Keith,  Deputy  City  Attorney  (DCA),  Sherri  S.  Kaiser, 
'^""^^  DCA. 
^ 

OTHERS  PRESENT:  Sheriff  Ross  Mhrkarimi;  David  Waggoner,  counsel  for  Sheriff  Mirkarimi; 
Paula  Canny;  Patrick  Monette-Shaw;  Sue  Ghrisam;  Barbara  Tanquery;  and  other  unidentified 
members  of  the  public. 

MATERIALS  DISTRIBUTED: 

•  Draft  Findings  of  Fact  and  Recommendation  to  Board  of  Supervisors 

•  Minutes  for  the  Ethics  Commission  Special  Meeting  of  April  23,  2012 

•  Minutes  for  the  Ethics  Commission  Special  Meeting  of  May  29,  20 1 2 

•  Minutes  for  the  Ethics  Commission  Special  Meeting  of  June  19,  2012 

•  Minutes  for  the  Ethics  Commission  Special  Meetmg  of  June  28,  2012 

•  Minutes  for  the  Ethics  Commission  Special  Meeting  of  June  29,  201 2 

•  Minutes  for  the  Ethics  Commission  Special  Meeting  of  July  1 8,  2012 

•  Minutes  for  the  Ethics  Commission  Special  Meeting  of  July  19,2012 

•  Minutes  for  the  Ethics  Commission  Special  Meeting  of  August  16,2012 

II.       Consideration  of  draft  report  to  the  Board  of  Supervisors  in  the  matter  of  the 
charges  of  official  misconduct  pending  against  Sheriff  Ross  Mirkarimi. 

Chairperson  Hur  stated  that  he  wanted  to  clarify  that  the  Charter  outlines  what  must  occur  if  the 
Board  of  Supervisors  determines  that  Sheriff  Mirkarimi  engaged  in  official  misconduct.  He 
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staled  thai  ihc  Charter  does  not  provide  the  Ethics  Commission  with  the  discretion  to  recommend 
ahernati\  es  to  remo\  al. 

Commissioner  Hayon  stated  that  she  wanted  to  be  on  the  record  that  her  behef  is  that  Sheriff 
Mirkarimi  should  be  removed  for  his  engagement  in  official  misconduct. 

Commissioner  Renne  stated  that  the  Charter  gives  the  Mayor  discretionary  power  and  the  Ethics 
Commission  may  make  the  determination  if  the  Mayor  appropriately  availed  himself  of  that 
discretion.  He  stated  that  in  this  case,  the  Mayor  did  not  abuse  his  discretion,  but  he  also  stated 
that  he  disagreed  \\  iih  Chairperson  Hur  that  the  Ethics  Commission  has  no  power  to  make  a 
recommendation  as  lo  the  appropriate  punishment  upon  finding  an  official  engaged  in  official 
niisconduct. 

Commissioner  Liu  stated  that  she  understood  Commissioner  Hayon' s  position  on  the  Ethics 
Commission  making  a  recommendation  to  the  Board  of  Supervisors,  but  she  also  stated  that  the 
Charter  does  not  allow  for  a  recommendation. 

Mr.  Emblidge  stated  that  the  Charter  outlines  the  task  of  the  Ethics  Commission,  which  is  to 
determine  whether  or  not  to  sustain  the  charges  of  official  misconduct.  He  stated  that  the  Charter 
provides  no  discretion  to  the  Ethics  Commission  as  to  the  appropriate  penalty. 

Chairperson  Hur  stated  that  Commissioner  Hayon  could  include  a  concurring  opinion  in  the 
Findings  of  Fact  and  Recommendation  that  her  view  is  that  the  Sheriff  should  be  removed. 

Commissioner  Hayon  agreed  to  include  her  concurrence  in  the  Findings  of  Fact  and 
Recommendation. 

Chairperson  Hur  stated  that  the  Mayor  had  proposed  several  edits  to  the  Findings  of  Fact  and 
Recommendation,  which  are  correct.  He  thus  proposed  amendments  to  reflect  those  edits. 

Commissioner  Renne  stated  that  the  Findings  of  Fact  section  should  include  a  statement  that  the 
Commission  did  not  find  credible  the  version  of  the  incident  that  Ms.  Lopez  and  Sheriff 
Mirkarimri  testified  to  before  the  Commission,  and  that  the  video  evidence  of  Ms.  Lopez  was 
more  credible. 

Commissioner  Liu  stated  that  she  agreed  with  Commissioner  Rerme,  but  that  the  statement 
should  be  included  in  the  Discussion  section  rather  than  the  Findings  of  Fact  section. 
Commissioner  Renne  agreed. 

Commissioner  Renne  also  stated  that  a  sentence  should  be  added  describing  the  actual  sentence 
that  was  imposed  upon  Sheriff  Mirkarimi  for  his  conviction. 

Chairperson  I  liir  and  Commissioner  l.iu  agreed,  but  both  stated  that  the  sentence  should  be  in  the 
Discussion  section. 
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Mr.  Waggoner  objected  to  adding  any  language  that  would  change  what  the  Ethics  Commission 
has  already  determined,  or  information  that  is  not  relevant. 

Chairperson  Hur  stated  that  the  Board  of  Supervisors  wants  a  representative  from  the  Fthics 
Commission  to  attend  its  hearing  regarding  Sheriff  Mirkarimi.  He  suggested  Mr.  Kmblidgc  be 
that  representative. 

Mr.  Waggoner  objected  to  the  overall  language  in  the  Findings  of  Fact  and  Recommendation, 
stating  that  the  document  was  one-sided  and  did  not  include  any  language  that  the  Ethics 
Commission  had  rejected  the  factual  basis  of  many  of  the  allegations. 

Chairperson  Hur  stated  that  it  is  highly  unusual  to  include  facts  that  were  not  found  by  a  body 
into  a  findings  of  fact. 

Mr.  Waggoner  also  objected  to  the  Ethics  Commission's  refusal  to  allow  several  witnesses  to 
testify  during  the  hearing  in  order  to  determine  whether  or  not  the  Mayor  committed  perjury- 
during  his  testimony. 

Chairperson  Hur  stated  that  the  Commission  discussed  that  issue  and  determined  that  it  was 
collateral  to  this  proceeding. 

Commissioner  Liu  stated  that  the  issue  of  perjury  was  not  before  the  Ethics  Commission.  She 
stated  that  the  Ethics  Commission  applied  a  fundamental  rule  of  evidence  that  it  has  the 
discretion  not  to  pursue  collateral  matters,  and  that  the  issue  of  perjury  is  not  appropriately 
determined  by  the  Ethics  Commission. 

Mr.  Waggoner  stated  that  the  counts  in  the  Mayor's  charging  document  were  the  charges  and  the 
Cpmmission  did  not  sustain  all  of  the  charges,  so  that  hiformation  should  be  included  in  the 
Findings  of  Fact  and  Recommendation. 

Chairperson  Hur  stated  that  the  majority  found  that  there  was  a  basis  to  sustain  the  charges  in 
counts  four  and  five  and  the  document  reflects  that  determination. 

Mr.  Waggoner  objected  to  Mr.  Emblidge  representing  the  Commission  at  the  hearing  before  the 
Board  of  Supervisors  because  Mr.  Emblidge  also  represents  the  Board  regarding  this  matter. 

Mr.  Emblidge  stated  that  he  was  retained  pro  bono  to  represent  the  Ethics  Commission  and  the 
Board  of  Supervisors.  He  stated  that  he  was  retained  by  separate  agreement  for  each  body  and 
that  the  retainer  of  his  services  was  discussed  at  public  meetings. 

Chairperson  Hur  stated  that  Mr.  Emblidge  could  represent  both  bodies  without  triggering  a 
conflict  of  interest,  but  to  avoid  the  perception  of  a  conflict,  another  representative  should  attend 
the  Board  hearing. 
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After  discussion,  the  Commissioner's  determined  Chairperson  Hur  should  be  the  Ethics 
Commission's  representative  at  the  hearing  at  the  Board  of  Supervisors.  The  parties  did  not 
object  to  Commissioner  Hur  being  the  representative. 

PubHc  Comment: 

i'atrick  Monette-Shaw  stated  that  the  debate  about  who  should  represent  the  Ethics  Commission 
ai  ihc  Board  hearing  was  shocking.  He  stated  that  Larry  Bush  wrote  an  article  about  Chairperson 
I  lur's  dissLMit.  and  that  the  Ethics  Commission's  Findings  of  Fact  and  Recommendation  rewxites 
w  hai  occurred  at  the  meeting.  He  stated  that  the  article  stated  that  the  Ethics  Commission  did  not 
sustain  the  Mayor's  chcirges. 

Sue  Cihrisam  stated  that  there  is  already  a  public  perception  that  this  process  is  political.  She 
stated  that  the  Board  hearing  should  be  delayed  until  after  the  election. 

Barbara  Tanquery  stated  that  the  culture  of  Latina  females  is  that  they  are  emotional,  and  the 
\  ideo  of  Ms.  Lopez  is  not  actual  fact.  She  stated  that  the  Board  hearing  should  be  delayed  until 
after  the  election.  She  stated  that  she  wanted  the  Sheriff  to  get  his  job  back. 

Paula  Canny  stated  that  she  has  been  a  criminal  defense  attorney  for  32  years.  She  stated  that 
plea  bargains  in  misdemeanor  cases  are  used  so  that  police  officers  may  keep  their  jobs.  She 
stated  that  when  a  firefighter  or  police  officer  is  convicted  of  domestic  violence,  the  plea  deal 
allows  them  to  stay  employed  in  their  professions  and  allows  for  rehabilitation. 

Motion  12-09-11-1  (Renne/Hayon)  Moved,  seconded,  and  passed  (4-0,  Studley  excused)  that 
the  Ethics  Commission  approve  the  Findings  of  Fact  and  Recommendation  to  the  Board  of 
Super\  isors  as  drafted  with  the  following  changes:  1)  inserting  on  page  6,  a  paragraph  that 
states  that  "Commissioner  Hayon  supports  a  flnding  that  the  official  misconduct  in  this 
case  merits  the  Sheriffs  removal  from  office;"  2)  inserting  on  page  6,  line  6,  two  sentences 
that  state  "In  that  regard,  the  Commission  did  not  find  credible  the  version  of  the  incident 
as  described  by  the  Sheriff  and  Ms.  Lopez  at  the  hearing.  Rather,  the  Commission  finds 
that  the  evidence  contained  in  Ms.  Lopez's  video  was  more  credible;"  3)  on  page  5, 
paragraph  7,  inserting  a  clause  that  states  "and  the  Court  imposed  a  sentence  consistent 
with  the  March  12,  2012,  plea  agreement  as  reflected  in  paragraph  31  of  the  Amended 
Charges;"  4)  inserting  on  page  4,  line  1,  "and  San  Diego  Chief  of  Police  William 
Lansdownc;"  and  5)  changing  on  page  2,  the  first  sentence  so  that  it  states  "This  matter 
presents  the  first  time  that  the  Ethics  Commission  has  provided  a  recommendation  to  the 
Hoard  of  Superv  isors  regarding  charges  of  official  misconduct  under  Charter  section 
15.105." 

m.      .Minutes  of  the  special  meetings  of  April  23,  2012;  May  29,  2012;  June  19,  2012; 
June  28,  2012;  June  29,  2012;  July  18,  2012;  July  19,  2012;  and  August  16,  2012. 

Mr.  Waggoner  objected  that  no  court  reporter  was  present  at  this  meeting. 

Chairperson  I  iur  staled  that  there  is  no  requirement  that  a  court  reporter  be  present. 
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Chairperson  Hur  instructed  staff  to  amend  the  minutes  to  indicate  that  the  motions  that  occurred 
during  the  hearing  were  prehminary  until  final  adoption  by  the  Commission  on  August  16,  2012. 

Public  Comment: 

Patrick  Monette-Shaw  stated  that  it  is  customary  for  court  orders  to  include  which  motions  were 
sustained  and  which  were  denied,  and  that  the  Findings  of  Fact  and  Recommendation  should 
include  that  information.  He  stated  that  the  Ethics  Commission  exhibits  unethical  behavior. 

Paula  Canny  stated  that  she  was  speaking  on  behalf  of  her  client,  Ms.  Lopez.  She  stated  that  Ms. 
Lopez  was  dismayed  that  the  Commission  determined  her  testimony  was  not  credible.  She 
stated  that  Ms.  Lopez  stated  the  truth.  She  stated  Sheriff  Mirkarimi  and  Ms.  Lopez  deserve 
compassion.  She  stated  the  only  reason  the  video  was  made  was  so  that  it  could  be  used  in  a 
possible  custody  dispute. 

Motion  12-09-11-2  (Hayon/Liu)  Moved,  seconded,  and  passed  (4-0,  Studley  excused)  that 
the  Ethics  Commission  approve  the  minutes  for  the  Special  Meetings  of  April  23,  2012; 
May  29,  2012;  June  19,  2012;  June  28,  2012;  June  29,  2012;  July  18,  2012;  July  19,  2012; 
and  August  16,  2012;  as  amended. 

Mr.  Waggoner  stated  that  he  submitted  a  request  that  the  Ethics  Commission  delay  delivering  the 
record  of  these  proceedings  to  the  Board  of  Supervisors  and  wanted  to  know  the  status  of  that 
request. 

The  Commissioners  confirmed  that  the  request  raised  a  procedural  issue  that  has  been  delegated 
to  Chairperson  Hur  to  handle. 

Chairperson  Hur  stated  that  he  will  issue  an  order  in  writing. 

Mr.  Waggoner  also  stated  that  he  submitted  a  legal  analysis  that  was  anonymously  gi\  en  to  him 
and  he  would  like  that  analysis  included  in  the  record. 

Chairperson  Hur  stated  that  documents  submitted  by  individuals  who  are  not  a  party  to  the 
matter  will  not  be  included  in  the  record. 

rV.  Adjournment 

The  meeting  was  adjourned  at  4:39  p.m. 


SAN  FRANCISCO  ETHICS  COMMISSION  GOVt 
NOTICE  OF  REGULAR  MEETING  ^OCljr 
September  24,  2012  5:30  P.M. 

and  AGENDA  ^  "  -  - 

Room  400  City  Hall  SAN  ppd  ,\fc/Qp 

1  Dr.  Carlton  B.  Goodlett  Place,  San  Francisco  ^ 

-PARY 

I.  Call  to  order  and  roll  call. 

11.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 

within  the  jurisdiction  of  the  Ethics  Commission. 

ni.  Consideration  of  draft  amendments  to  the  Commission's  regulations  governing  the 

handling  of  complaints  alleging  violations  of  the  Sunshine  Ordinance  and  referrals 
of  such  complaints  from  the  Sunshine  Ordinance  Task  Force  ("SOTF").  In  2010, 
Commission  staff  prepared  an  earlier  version  of  the  draft  amendments,  which  were 
forwarded  to  the  SOTF  for  its  review  and  comments  on  August  17,  2010.  On 
August  1,  2011,  the  SOTF  provided  comments,  along  with  alternate  proposals.  At 
its  meeting  on  November  14,  2011,  the  Commission  began  consideration  of  a  revised 
set  of  proposals  from  staff.  At  an  April  13,  2012  joint  meeting,  members  of  the 
Commission  and  the  SOTF  discussed  revised  proposals,  providing  guidance  to  staff 
for  the  development  of  proposed  amendments  to  the  regulations  that  will  be 
considered  at  this  meeting.  The  proposed  amendments,  along  with  a  staff  report, 
will  be  available  from  the  Commission  office  and  on  its  website.  There  will  be  an 
opportunity  for  public  comment.  (Discussion  and  possible  action.) 

rv.  Consideration  of  a  draft  follow-up  letter  to  the  Mayor  regarding  Jew  elle  Gomez, 

President  of  the  San  Francisco  Library  Commission.  After  its  July  11,  2011 
meeting,  the  Commission  sent  a  letter  to  the  Mayor  to  recommend  that  he  consider 
the  removal  of  Ms.  Gomez  from  the  Library  Commission  because  the  Commission 
determined  that  she  willfully  violated  the  Sunshine  Ordinance,  and  that  her  actions 
fell  below  the  standards  of  appropriate  conduct  for  a  public  official.  At  this 
meeting,  the  Commission  will  consider  whether  to  send  a  follow-up  letter  to  the 
Mayor  regarding  this  matter.  (Discussion  and  possible  action.) 

V.  Consideration  of  Ethics  Complaint  Nos.  08110816  and  09110816,  alleging  that 

Executive  Director  John  St.  Croix  and  Tonia  Lediju  of  the  Controller's  Office 
willfully  violated  the  Sunshine  Ordinance.  These  matters  were  referred  to  the  San 
Jose  City  Attorney's  Office  for  investigation  and  re\iew.  At  this  meeting,  the 
Commission  will  deliberate  the  San  Jose  City  Attorney's  Office's  recommendations 
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regarding  the  complaints.  A  report  from  the  San  Jose  Cit\  Attorney's  office  will  be 
available  at  the  Commission's  office  and  on  the  Commission's  website.  (Discussion 
and  possible  action.) 

VI.  Closed  session.  (Discussion  and  possible  action.) 

Closed  session  held  pursuant  to  Charter  section  C3.699-13,  Brown  Act  section 
54956.9(c)  and  Sunshine  Ordinance  section  67.10(d)  to  discuss  anticipated  litigation 
as  plaintiff. 

Conference  with  Legal  Counsel:  Anticipated  litigation  as  plaintiff 

Number  of  possible  cases:  2 

VII.  Discussion  and  vote  regarding  closed  session  action  and  deliberations.  (Discussion 

and  possible  action.) 

Discussion  and  vote  pursuant  to  Brown  Act  section  54957.1  and  Sunshine 
Ordinance  section  67.12  on  whether  to  disclose  any  action  taken  or  discussions  held 
in  closed  session  regarding  anticipated  litigation  as  plaintiff. 

Motion:  The  Charter  provides  that  deliberations  regarding  complaints  are 
confidential.  Pursuant  to  section  C3. 699-13,  the  Ethics  Commission  finds  that  it  is 
in  the  best  interests  of  the  public  (not)  to  disclose  its  closed  session  deliberations  re: 
anticipated  litigation. 

MIL  Minutes  of  the  Commission's  regular  meeting  of  July  23,  2012  and  special  meeting 

of  September  11,  2012.  (Discussion  and  possible  action.) 

IX.  Executive  Director's  Report.  An  update  of  important  Ethics  Commission  staff 

activities  since  the  previous  monthly  meeting.  The  written  report,  which  is  available 
at  the  Commission  office  and  on  its  website,  covers  the  investigation  and 
enforcement  program,  revenues,  campaign  finance  disclosure  program,  revenues, 
public  financing/campaign  finance  audit  program,  lobbyist  program,  campaign 
consultant  program,  and  outreach  and  education.  Any  of  these  subjects  may 
potentially  be  part  of  the  Director's  presentation  or  discussed  by  the  Commission. 
(Discussion.) 


X.  Items  for  future  meetings.  Commissioners  may  propose  items  for  future  agendas 

and  the  Commission  may  determine  the  priority  of  these  items.  (Discussion.) 

XI.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 

within  the  jurisdiction  of  the  Ethics  Commission. 

XIl.  Adjournment. 
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Government's  duty  is  to  serve  the  public,  reaching  its  decision  in  full  view  of  the  public.  Commissions,  boards,  councils  and  other 
agencies  of  the  City  and  County  exist  to  conduct  the  people 's  business.  This  ordinance  assures  that  deliberations  are  conducted 
before  the  people  and  that  City  operations  are  open  to  the  people's  review.  For  more  information  on  your  rights  under  the 
Sunshine  Ordinance  or  to  report  a  violation  of  the  ordinance,  contact  Andrea  Ausberry  by  mail  to  Administrator,  Sunshine 
Ordinance  Task  Force,  1  Dr.  Carlton  B.  Goodlett  Place,  Room  244,  San  Francisco  CA  94 J 02-4689;  by  phone  at  415  554  7724;  by 
fax  at  415  554  7854;  or  by  email  at  sotf(iS)sfsov.ors.  Citizens  interested  in  obtaining  a  free  copy  of  the  Sunshine  Ordinance  can 
request  a  copy  from  Ms.  Ausberry  or  by  printing  Chapter  67  of  the  San  Francisco  Administrative  Code  on  the  Internet, 
http://www.sfsov.ors/sunshine/ 

If  any  materials  related  to  an  item  on  this  agenda  have  been  distributed  to  the  Ethics  Commission  after  distribution  of  the  agenda 
packet,  those  materials  are  available  for  public  inspection  at  the  Ethics  Commission,  25  Van  Ness  A  venue,  Suite  220,  San 
Francisco,  during  normal  office  hours. 

The  ringing  of  and  use  of  cell  phones,  pagers  and  similar  sound-producing  electronic  devices  are  prohibited  at  this  meeting.  Please 
be  advised  that  the  Chair  may  order  the  removal  from  the  meeting  room  of  any  person(s)  responsible  for  the  ringing  or  use  of  a  cell 
phone,  pager,  or  other  similar  sound-producing  devices. 


This  location  is  wheelchair  accessible.  In  order  to  assist  the  City 's  efforts  to  accommodate  persons  with  severe  allergies, 
environmental  illnesses,  multiple  chemical  sensitivity,  or  related  disabilities,  attendees  at  public  meetings  are  reminded  that  other 
attendees  may  be  sensitive  to  various  chemical-based  products.  Please  help  the  City  accommodate  these  individuals. 
Individuals  and  entities  that  influence  or  attempt  to  influence  local  legislative  or  administrative  action  may  be  required  by  the  Sun 
Francisco  Lobbyist  Ordinance  [SF  Campaign  &  Governmental  Conduct.  Code  §  2.100]  to  register  and  report  lobbying  activity.  For 
more  information  about  the  Lobbyist  Ordinance,  please  contact  the  Ethics  Commission  at  25  Van  Ness  Avenue,  Suite  220,  San 
Francisco,  CA  94102;  telephone  (415)  252-31 00;  fax  (415)  252-3112  and  web  site  www.sfethics.org 


S:\A  GENDA  \2012\9.24. 12.  doc 


Ethics  Commission 

City  and  County  of  San  Francisco 


Date:  September  14,  2012 

To:  Members,  Ethics  Commission 

From:  John  St.  Croix,  Executive  Director 

By:      Catherine  Argumedo,  Investigator/Legal  Analyst 
Garrett  Chatfield,  Investigator/Legal  Analyst 

Re:  Regulations  Regarding  Enforcement  of  Sunshine  Ordinance  Complaints 


INTRODUCTION 

The  Ethics  Commission  is  one  of  several  bodies  enumerated  in  the  Sunshine 
Ordinance,  San  Francisco  Administrative  Code  Chapter  67,  ("the  Ordinance")  to  handle 
alleged  violations  of  public  records  and  public  meeting  laws.  The  proposed  regulations 
are  intended  to  streamline  the  complaint  process  for  violations  of  the  Ordinance  that 
come  before  the  Ethics  Commission,  to  clarify  ambiguities  about  the  Ethics 
Commission's  role  and  enforcement  power  under  the  Ordinance,  to  provide  a 
standardized  way  in  which  staff  must  handle  those  complaints,  and  to  ensure  a 
transparent  process  that  is  open  to  the  public. 


The  following  proposed  regulations  are  applicable  only  as  to  the  manner  in  which  the 
Ethics  Commission  and  its  staff  must  proceed  in  regards  to  alleged  violations  of  the 
Ordinance.  These  regulations  do  not  displace  policies  and  procedures  put  in  place  by 
the  Sunshine  Ordinance  Task  Force  ("Task  Force")  regarding  how  it  handles 
complaints  under  the  Ordinance;  nor  are  these  regulations  intended  to  limit  any 
remedies  available  to  the  Task  Force  under  section  67.21(e),  or  any  other  provision  of 
the  Ordinance. 


BACKGROUND 


On  June  7,  2010,  staff  presented  to  the  Ethics  Commission  ("Commission")  a 
memorandum  regarding  possible  regulations  governing  the  Commission's  handling  of 
complaints  alleging  violations  of  the  Ordinance.  Staff  drafted  a  set  of  regulations  and 
forwarded  the  draft  to  the  Task  Force  for  review  and  comments  on  August  1 7,  20 10. 
The  Task  Force  responded  in  writing  with  its  own  proposed  regulations  to  the  Ethics 
Commission  approximately  one  year  later,  on  August  1,  201 1. 

On  November  14,  201 1,  the  Ethics  Commission  initiated  a  discussion  regarding  staffs  s 
proposed  regulations.  On  April  13,  2012,  the  Ethics  Commission  and  Sunshine 
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Ordinance  Task  Force  Compliance  and  Amendments  Committee  held  a  joint  meeting  to  discuss 
staff's  proposed  regulations.  The  Ethics  Commission  directed  staff  to  revisit  its  proposed 
rcL!Lilaiions  and  draft  a  two-track  regulation  scheme  as  discussed  at  the  joint  meeting. 

'1  he  Commission  has  discussed  and  adopted  the  following  policy  directives: 

1 .  I'ursLiant  lo  Sunshine  Ordinance  section  67.34.  the  Commission  has  jurisdiction  over 
cofiiplainis  alleging  willful  violations  of  the  Ordinance  by  elected  officials  and 
dcparimenl  heads.  Under  section  67.30(c).  the  Commission  also  has  jurisdiction  over 
complaints  alleging  (a)  non-willful  violations  of  the  Ordinance  by  elected  officials 
and  department  heads,  (b)  willful  violations  of  the  Ordinance  by  all  City  officers  and 
employees,  and  (c)  non-willful  violations  of  the  Ordinance  by  all  City  officers  and 
emplo\ees. 

2.  L  ndcr  the  Ordinance,  the  Commission  is  not  bound  by  the  Task  Force's  prior 
determinations  regarding  complaints.  But  the  Task  Force  may  continue  to  refer 
complaints,  in  its  discretion,  to  the  Commission. 

3.  Except  as  they  relate  to  willful  violations  by  elected  officials  and  department  heads, 
referrals  from  the  Task  Force  will  be  handled  by  the  Commission  through  a  Show 
Cause  hearing  in  which  the  Respondent(s)  bears  the  burden  of  proof  and  must 
demonstrate  the  Task  Force  erred  in  its  determination. 

4.  The  Commission  has  the  jurisdiction  to  establish  penalties  for  violations  of  the 
Ordinance,  including  whether  to  impose  monetary  fines  or  other  penalties  or  to  find 
official  misconduct  by  elected  officials  and  department  heads. 

Following  the  November  14,  201 1  Ethics  Commission  meeting  in  which  these  regulations  were 
first  discussed,  staff  reserved  the  resolution  of  any  complaints  alleging  violations  of  the 
Ordinance  until  the  Commission  adopted  the  regulations.  Currently,  the  resolution  of  seven 
complaints  awaits  the  adoption  of  these  regulations.  The  Commission  received  these  complaints 
from  the  Task  Force  between  December  201 1  and  July  2012. 

RELEVANT  PROVISIONS  OF  THE  SUNSHINE  ORDINANCE 

Under  the  Charter,  the  Commission  has  the  authority  to  adopt  regulations  reasonably  interpreting 
ambiguities  in  the  law.  S.F.  Charter  §  15.102.  Five  provisions  of  the  Sunshine  Ordinance  are 
relevant  here.  They  are  set  forth  below. 

1 .        S.F.  Administrative  Code  section  67.30(c): 

The  Task  Force  shall  make  referrals  to  a  municipal  office  with  enforcement  power  under 
this  ordinance  or  under  the  California  Public  Records  Act  and  the  Brown  Act  whenever  it 
concludes  that  any  person  has  violated  any  provisions  of  this  ordinance  or  the  Acts. 
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2.  S.  F.  Administrative  Code  section  67.34: 

The  willful  failure  of  any  elected  official,  department  head,  or  other  managerial  city 
employee  to  discharge  any  duties  imposed  by  the  Sunshine  Ordinance,  the  Brown  Act  or 
the  Public  Records  Act  shall  be  deemed  official  misconduct.  Complaints  involving 
allegations  of  willful  violations  of  this  ordinance,  the  Brown  Act  or  the  Public  Records 
Act  by  elected  officials  or  department  heads  of  the  City  and  County  of  San  Francisco 
shall  be  handled  by  the  Ethics  Commission. 

3.  S.F.  Administrative  Code  section  67.35: 

(a)  Any  person  may  institute  proceedings  for  injunctive  relief,  declaratory  relief,  or  writ 
of  mandate  in  any  court  of  competent  jurisdiction  to  enforce  his  or  her  right  to  inspect  or 
to  receive  a  copy  of  any  pubHc  record  or  class  of  public  records  under  this  Ordinance  or 
to  enforce  his  or  her  right  to  attend  any  meeting  required  under  this  Ordinance  to  be  open, 
or  to  compel  such  meeting  to  be  open. 

(b)  A  court  shall  award  costs  and  reasonable  attorneys'  fees  to  the  plaintiff  who  is  the 
prevailing  party  in  an  action  brought  to  enforce  this  Ordinance. 

(c)  If  a  court  finds  that  an  action  filed  pursuant  to  this  section  is  frivolous,  the  City  and 
County  may  assert  its  rights  to  be  paid  its  reasonable  attorneys'  fees  and  costs. 

(d)  Any  person  may  institute  proceedings  for  enforcement  and  penahies  under  this  act  in 
any  court  of  competent  jurisdiction  or  before  the  Ethics  Commission  if  enforcement 
action  is  not  taken  by  a  city  official  or  state  official  40  days  after  a  complaint  is  filed. 

4.  S.F.  Administrative  Code  section  67.21(d): 

If  the  custodian  refiises,  fails  to  comply,  or  incompletely  complies  with  a  request 
described  in  (b),  the  person  making  the  request  may  petition  the  supervisor  of  records  for 
a  determination  whether  the  record  requested  is  public.  The  supervisor  of  records  shall 
inform  the  petitioner,  as  soon  as  possible  and  within  1 0  days,  of  its  determination  whether 
the  record  requested,  or  any  part  of  the  record  requested,  is  public.  Where  requested  by 
the  petition,  and  where  otherwise  desirable,  this  determination  shall  be  in  writing.  Upon 
the  determination  by  the  supervisor  of  records  that  the  record  is  public,  the  supervisor  of 
records  shall  immediately  order  the  custodian  of  the  public  record  to  comply  with  the 
person's  request.  If  the  custodian  refuses  or  fails  to  comply  with  any  such  order  within  5 
days,  the  supervisor  of  records  shall  notify  the  district  attorney  or  the  attorney  general 
who  shall  take  whatever  measures  she  or  he  deems  necessary  and  appropriate  to  insure 
compliance  with  the  provisions  of  this  ordinance. 

5.  S.F.  Administrative  Code  section  67.21(e): 

If  the  custodian  [of  a  public  record]  refuses,  fails  to  comply,  or  incompletely  complies 
with  a  [public  records]  request ...  or  if  a  petition  is  denied  or  not  acted  on  by  the 
supervisor  of  public  records,  the  person  making  the  request  may  petition  the  Sunshine 
Task  Force  for  a  determinafion  whether  the  record  requested  is  public.  The  Sunshine 
Task  Force  shall  inform  the  petitioner,  as  soon  as  possible  and  within  2  days  after  its  next 
meeting  but  in  no  case  later  than  45  days  from  when  a  petition  in  writing  is  received,  of 
its  determination  whether  the  record  requested,  or  any  part  of  the  record  requested,  is 
public.  Where  requested  by  the  petition,  and  where  otherwise  desirable,  this 
determination  shall  be  in  writing.  Upon  the  determination  that  the  record  is  public,  the 
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Sunshine  Task  Force  shall  immediately  order  the  custodian  of  the  public  record  to 
comply  with  the  person  s  rcqiicsi.  If  the  custodian  refuses  or  fails  to  comply  with  any 
such  order  within  5  da\  s,  the  Sunshine  Task  Force  shall  notify  the  district  attorney  or  the 
attorney  general  w  ho  may  take  whatever  measures  she  or  he  deems  necessary  to  insure 
compliance  with  the  provisions  of  this  ordinance.  The  Board  of  Supervisors  and  the  City 
AttorncN  "  s  ot  llcc  shall  provide  sufficient  staff  and  resources  to  allow  the  Sunshine  Task 
Force  to  tuHllI  iis  dLities  under  this  provision.  Where  requested  by  the  petition,  the 
Sunshine  Task  Force  may  conduct  a  public  hearing  concerning  the  records  request  denial. 
An  authorized  representative  of  the  custodian  of  the  public  records  requested  shall  attend 
any  hearing  and  explain  the  basis  for  its  decision  to  withhold  the  records  requested. 

SUMMARY  OF  PROPOSED  REGULATIONS 

The  remainder  of  this  memo  sets  forth  and  discusses  the  new  regulations  proposed  by  staff  This 
memo  presents  a  series  of  decision  points  for  the  Commission's  consideration,  followed  by  a 
final  decision  point  to  adopt  the  regulations  as  a  whole.  Staff  has  included  the  language  as  it  is 
proposed  in  the  regulations  in  bold  italics  below  to  facilitate  discussion  on  each  section.  In  order 
to  facilitate  the  adoption  of  these  regulations,  staff  suggests  that  any  changes  the  Commission 
would  like  to  make  to  a  proposed  section  be  stated  in  the  motion  adopting  that  section.  Staff 
may  then  craft  the  regulations  per  the  Commission's  changes,  if  any.  Under  Charter  section 
15.102,  the  Commission  may  adopt  regulations  addressing  ordinances  within  its  jurisdiction.  A 
regulation  adopted  by  the  Commission  shall  become  effective  60  days  after  the  date  of  its 
adoption  unless  before  the  expiration  of  the  60-day  period,  two-thirds  of  all  members  of  the 
Board  of  Supervisors  vote  to  veto  the  regulation. 

CHAPTER  ONE 

1 .        Section  I  -  PREAMBLE 

The  proposed  preamble  in  the  draft  regulations  establishes  the  purpose  of  the  regulations  and  the 
jurisdiction  of  the  Commission  regarding  complaints  alleging  violations  of  the  Sunshine 
Ordinance. 

Pursuant  to  San  Francisco  Charter  section  15.102,  the  San  Francisco  Ethics  Commission 
promuhf^ates  these  Regulations  in  order  to  ensure  compliance  with  the  San  Francisco 
Sunshine  Ordinance,  S.F.  Admin.  Code  §§  67.1,  et  seq.  These  Regulations  shall  apply  to 
complaints  alleging  violations  of  the  Sunshine  Ordinance.  All  complaints  alleging  violations 
of  conflict  of  interest,  campaign  finance,  lobbyist,  campaign  consultant  or  other  ethics  laws 
shall  he  handled  separately  under  the  Ethics  Commission 's  Regulations  for  Investigations  and 
Enforcement  Proceedings. 


Decision  Point  1-1:  Shall  the  Commission  approve  the  draft  language  in  the  preamble  ofthe 
proposed  regulations,  as  set  forth  above? 
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2.        Section  II  -  DEFINITIONS 


This  section  establishes  the  definitions  for  terms  as  used  within  the  proposed  regulations. 
For  purposes  of  these  Regulations,  the  following  definitions  shall  apply: 

A.  "Brown  Act"  means  California  Government  Code  sections  54950-54963. 

B.  "Business  day  "  means  any  day  other  than  a  Saturday,  Sunday,  City  holiday,  or  a  day 
on  which  the  Commission  office  is  closed  for  business. 

C.  "California  Public  Records  Act"  means  California  Government  Code  section  6250,  et 
seq. 

D.  "City  "  means  the  City  and  County  of  San  Francisco. 

E.  "City  officer"  means  any  officer  identified  in  San  Francisco  Administrative  Code 
Section  1.50,  as  well  as  any  City  body  composed  entirely  of  such  officers.  ^ 

F.  "Commission  "  means  the  Ethics  Commission. 

G.  "Complaint"  means  a  Task  Force  referral,  or  a  written  document  submitted  directly  to 
the  Ethics  Commission,  or  a  matter  initiated  by  Ethics  Commission  staff,  alleging  a  violation 
of  the  Sunshine  Ordinance. 

H.  "Complainant"  means  a  person  or  entity  that  filed  the  original  complaint  alleging  a 
violation  of  the  Sunshine  Ordinance.  "Complainant"  shall  also  mean  the  Commission  if  the 
complaint  was  initiated  by  the  Commission  staff 

I.  "Custodian"  means  a  City  officer  or  employee  having  custody  of  any  public  record. 

J.  "Day  "  means  calendar  day  unless  otherwise  specifically  indicated.  If  a  deadline  falls 
on  a  weekend  or  City  holiday,  the  deadline  shall  be  extended  to  the  next  business  day. 

K.        "Deliver"  means  transmit  by  U.S.  mail  or  personal  delivery  to  a  person  or  entity.  The 
Commission,  the  Executive  Director,  the  Task  Force,  a  Respondent,  or  the  Complainant 
receiving  material  may  consent  to  any  other  means  of  delivery,  including  delivery  by  e-mail  or 


'  San  Francisco  Administrative  Code,  section  1.50,  states  that  "officers  of  the  City  and  County  shall  be  the  officers 
elected  by  vote  of  the  people,  members  of  the  Board  of  Education,  members  of  boards  and  commissions  appointed 
by  the  Mayor  and  the  Board  of  Supervisors,  members  of  the  Building  Inspection  Commission,  members  of  the 
Ethics  Commission,  members  of  the  Elections  Commission,  members  of  the  Retirement  Board,  members  of  the 
Health  Service  Board,  members  of  the  Sunshine  Ordinance  Task  Force,  members  of  the  Youth  Commission, 
members  of  the  Small  Business  Commission,  members  of  the  Board  of  Law  Library  Trustees,  the  Superintendent  of 
Schools,  the  executive  appointed  as  the  chief  executive  officer  under  each  board  or  commission,  the  Controller,  the 
City  Administrator,  the  head  of  each  department  under  the  Mayor,  and  such  other  officers  as  may  hereafter  be 
provided  by  law  or  so  designated  by  ordinance." 
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fax.  In  any  proci'i'din^.  the  Commission  Chairperson,  designated  Commissioner  or  hearing 
officer  may  order  that  the  delivery  of  briefs  or  other  materials  be  accomplished  by  e-mail. 

L.        "I:\ecutive  Director  "  means  the  Executive  Director  of  the  Commission  or  the 
Executive  Director's  designee. 

M.       "Exculpatory  information  "  means  information  tending  to  show  that  the  Respondent  is 
not  guilty  of  the  alleged  violation(s). 

A'.        "Mitigating  information  "  means  information  tending  to  excuse  or  reduce  the 
culpability  of  the  Respondent's  conduct. 

L.        "Order  of  Determination  "  means  1)  an  order  from  the  Task  Force  that  forms  the  basis 
of  a  show  cause  hearing  for  Task  Force  referrals  made  under  Sunshine  Ordinance  section 
67.30(c);  or  2)  a  final  recommendation  issued  by  the  Task  Force,  made  pursuant  to  Sunshine 
Ordinance  section  6  7.34,  that  a  willful  violation  of  the  Sunshine  Ordinance  by  an  elected 
official  or  department  head  occurred. 

O.  "Public  Records"  means  records  as  defined  in  section  6252(e)  of  the  California 

Public  Records  Act,  which  includes  any  writing  containing  information  relating  to  the  conduct 
of  the  public's  business  prepared,  owned,  used,  or  retained  by  any  state  or  local  agency 
regardless  of  physical  form  or  characteristics. 

P.        "Referral"  means  a  written  document  from  the  Task  Force  to  the  Commission 
initiating  an  Ethics  Commission  complaint. 

Q.       "Respondent"  means  a  City  officer  or  City  employee  who  is  alleged  or  identified  in  a 
complaint  to  have  committed  a  violation  of  the  Sunshine  Ordinance. 

R.        "Sunshine  Ordinance"  means  San  Francisco  Administrative  Code  section  67.1,  et  seq. 

S.        "Task  Force"  means  the  Sunshine  Ordinance  Task  Force,  established  by  San 
Francisco  Administrative  Code  section  67.30. 

T.        "Willful  violation  "  means  an  action  or  failure  to  act  with  the  knowledge  that  such  act 
or  failure  to  act  was  a  violation  of  the  Sunshine  Ordinance. 

Decision  Point  1-2:  Shall  the  Commission  adopt  the  proposed  definitions,  as  set  forth  above?  | 


CHAPTER  TWO 

1.  Section  I  -  COMPLAINTS  REFERRED  TO  THE  ETHICS  COMMISSION  FROM 
THE  TASK  FORCE  UNDER  SUNSHINE  ORDINANCE  SECTION  67.30(c)  -  PROCESS 
FOR  snow  CAUSE  HEARING. 

Chapter  Two,  Section  I,  specifies  the  process  by  which  the  Commission  will  handle  complaints 
alleging  violations  of  the  Ordinance  referred  by  the  Task  Force  under  section  67.30(c)  of  the 
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Sunshine  Ordinance.  The  process  under  this  section  will  apply  to  (a)  non-willful  violations  by 
City  officers  and  employees,  (b)  willful  violations  by  City  officers,  other  than  elected  officials 
and  department  heads,  and  City  employees,  and  (c)  non-willful  violations  by  elected  officials  and 
department  heads. 

Note  that  in  section  II.F  of  Chapter  Two,  and  in  section  III.C  of  Chapter  Three,  staff  has  included 
language  to  provide  for  monetary  penalties  of  up  to  $5,000  per  violation  be  paid  by  Respondent's 
department  to  the  General  Fund  of  the  City.  While  the  Sunshine  Ordinance  provides  for  court 
costs  and  attorneys'  fees  for  a  prevailing  plaindff,  it  is  silent  on  monetary  penalties.  Staff  has 
included  these  provisions  to  provide  a  basis  for  discussion  among  the  Commission  members. 

A.       Filing  Complaints. 

1.  Pursuant  to  Sunshine  Ordinance  section  67.30(c),  the  Task  Force  shall  make  referrals 
whenever  it  concludes  that  any  City  officer  or  employee  has  violated  any  provision  of  the 
Sunshine  Ordinance. 

2.  Under  this  Chapter,  the  Ethics  Commission  will  conduct  a  show  cause  hearing  on  any 
referral  from  the  Task  Force  alleging  (a)  non-willful  violations  by  City  officers  and  employees, 
(b)  willful  violations  by  City  officers,  other  than  elected  officials  and  department  heads,  and 
City  employees,  or  (c)  non-willful  violations  by  elected  officials  and  department  heads. 

Decision  Point  2-l(A):  Shall  the  Commission  approve  the  language  set  forth  above  in  Chapter 
Two,  Section  LA  of  the  proposed  regulafions?  


B.       Scheduling  of  Show  Cause  Hearing.  After  receipt  of  a  Task  Force  referral,  the 
Commission  shall  schedule  a  Show  Cause  hearing  on  the  matter  at  the  next  regular  Ethics 
Commission  meeting,  provided  that  the  Show  Cause  hearing  can  be  scheduled  pursuant  to  the 
agenda  and  notice  requirements  as  set  forth  in  Sunshine  Ordinance  section  67.7  and  the 
Brown  Act. 


Decision  Point  2-l(B):  Shall  the  Commission  approve  the  language  set  forth  above  in  Chapter 
Two,  Section  LB  of  the  proposed  regulations? 


2.        Section  H  -  SHOW  CAUSE  HEARING 

Chapter  Two,  Section  II,  establishes  the  Show  Cause  hearing  and  its  procedure. 

A.       Public  Hearing.  The  Show  Cause  hearing  shall  be  open  to  the  public.  The 
Commission  may  hold  the  hearing,  or  the  Commission  may  assign  one  of  its  members  or  a 
hearing  officer  to  hold  the  hearing. 


Decision  Point  2-2(A):  Shall  the  Commission  approve  the  language  set  forth  above  in  Chapter 
Two,  Section  II.A  of  the  proposed  regulations? 


B.  Standard  of  Proof.  The  Respondent(s)  shall  have  the  burden  to  show  that  he  or  she  did 
not  commit  a  violation  of  the  Sunshine  Ordinance. 
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Decision  Point  2-2(B):  Shall  the  Commission  approv  e  the  language  set  forth  abo\e  in  Chapter 
Two,  Section  II. B  of  the  proposed  regulations? 


C.  Role  of  the  Executive  Director.  The  Executive  Director  shall  have  no  prosecutorial  or 
adjudicative  role  at  the  Show  Cause  hearing. 


Decision  Point  2-2(C):  Shall  the  Commission  approve  the  language  set  forth  above  in  Chapter 
Two.  Section  II. C  of  the  proposed  regulations? 


D.        Hearing  Procedure.  Each  Respondent  and  Complainant  may  speak  on  his  or  her  own 
behalf,  subject  to  a  time  limit  determined  by  the  Commission  Chairperson,  the  Commission 
member  assigned  to  hold  the  hearing,  or  the  hearing  officer.  Alternatively,  each  Respondent 
or  Complainant  may  designate  a  representative  to  address  the  Commission  on  his  or  her 
behalf  The  Complainant's  representative  may  be  a  current  member  of  the  Task  Force.  At  his 
or  her  discretion,  the  Commission  Chairperson,  the  Commission  member  assigned  to  hold  the 
hearing,  or  the  hearing  officer  may  allow  additional  testimony. 

Unless  otherwise  decided  by  the  Commission,  formal  rules  of  evidence  shall  not  apply  to  the 
hearing.  Each  Respondent  and  Complainant  may  submit  any  documents  to  the  Commission 
to  support  his  or  her  position.  Any  documents  so  provided  shall  also  be  provided  to  the 
opposing  party  and  shall  be  delivered  to  the  Commission  no  later  than  five  days  prior  to  the 
scheduled  hearing.  Commissioners  may  question  each  party  or  any  other  person  providing 
testimony  regarding  the  allegations.  The  Respondent(s)  and  Complainant(s)  may  not  directly 
question  each  other. 


Decision  Point  2-2(D):  Shall  the  Commission  approve  the  language  set  forth  above  in  Chapter 
Two.  Section  II. D  of  the  proposed  regulations? 


E.       Deliberations  and  Findings.  The  Commission  shall  deliberate  the  merits  of  the 
allegations  in  public.  Public  comment  on  the  matter  shall  be  allowed  at  each  hearing,  in 
accordance  with  the  Sunshine  Ordinance  and  the  Brown  Act. 

The  votes  of  at  least  three  Commissioners  are  required  to  make  a  fmding  that  a  Respondent 
has  not  committed  a  violaiion  of  the  Sunshine  Ordinance.  The  finding  that  a  Respondent  did 
or  did  not  commit  a  violation  of  the  Sunshine  Ordinance  shall  be  supported  by  findings  of fact 
and  conclusions  of  law  and  shall  be  based  on  the  entire  record  of  the  proceedings. 

To  determine  that  a  violation  of  the  Sunshine  Ordinance  did  not  occur,  the  Commission  must 
conclude  that  based  on  a  preponderance  of  the  evidence,  a  person  of  ordinary'  caution  and 
prudence  would  conclude  that  the  Respondent  did  not  commit  a  violation  of  the  Sunshine 
Ordinance.  The  Commission  shall  consider  all  the  relevant  circumstances  surrounding  the 
case,  including  hut  not  limited  to: 

(a)  whether  the  Respondent  complied  with  all  aspects  of  the  Sunshine  Ordinance,  but  failed  to 
comply  within  the  appropriate  time-frame; 
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(b)  the  volume  of  records  requested,  and  the  extent  to  which  they  were  practically  accessible; 

(c)  whether  the  Respondent  relied  in  good  faith  on  an  exception  provided  for  by  the  Sunshine 
Ordinance  in  committing  the  alleged  Sunshine  Ordinance  violation;  and 

(d)  whether  the  Respondent  consulted  with  City  counsel  or  relied  on  the  advice  of  another  City 
officer  or  City  employee  prior  to  committing  the  alleged  violation. 


Decision  Point  2-2(E):  Shall  the  Commission  approve  the  language  set  forth  above  in  Chapter 
Two,  Section  lI.E  of  the  proposed  regulations? 


F.       Administrative  Orders  and  Penalties;  Warning  Letters. 

1.  If  the  Commission  agrees  with  the  Task  Force  that  a  Respondent  committed  a  violation 
of  the  Sunshine  Ordinance,  the  Commission  may  issue  orders  and  penalties  requiring  any  or 
all  of  the  following: 

(a)  the  Respondent(s)  to  cease  and  desist  the  violation  and/or  produce  the  public  record(s); 
and/or 

(b)  the  Respondent's  department,  commission,  or  board  to  pay  a  monetary  penalty  to  the 
General  Fund  of  the  City  of  up  to  five  thousand  dollars  ($5,000)  for  each  violation;  and/or 

(c)  the  Executive  Director  to  post  on  the  Ethics  Commission 's  website  the  Commission 's 
finding  that  the  Respondent(s)  violated  the  Sunshine  Ordinance;  and/or 

(d)  the  Executive  Director  to  issue  a  warning  letter  to  the  Respondent  and  inform  the 
Respondent's  appointing  authority  of  the  violation. 

After  issuing  an  order  and  penalties  or  instructing  the  Executive  Director  to  issue  a  warning 
letter  or  upon  a  finding  of  no  violation,  the  Commission  shall  take  no  further  action  on  the 
complaint 

2.  When  deciding  penalties,  the  Commission  shall  consider  all  the  relevant  circumstances 
surrounding  the  case,  including  but  not  limited  to: 

(a)  the  severity  of  the  violation; 

(b)  the  presence  or  absence  of  any  intention  to  conceal,  deceive,  or  mislead; 

(c)  whether  the  violation  was  an  isolated  incident  or  part  of  a  pattern;  and 

(d)  whether  the  Ethics  Commission  previously  found  that  the  Respondent  violated  the 
Sunshine  Ordinance. 
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Decision  Point  2-1  (F):  Shall  the  Commission  approve  the  language  set  forth  above  in  Chapter 
Two,  Section  II. F  of  the  proposed  regulations'? 


6".        Public  Announcement. 

Once  tlie  C  Onunission  determines  that  the  Respondent  did  or  did  not  commit  a  violation  of  the 
Sunshine  Ordinance,  the  Commission  shall  publicly  announce  this  conclusion.  The 
Commission 's  announcement  may,  hut  need  not,  include  findings  of  law  and  fact. 


Decision  Point  2-1  (G):  Shall  the  Commission  approve  the  language  set  forth  above  in  Chapter 
Two.  Section  II. G  of  the  proposed  regulations? 


CHAPTER  THREE 

Chapter  Three,  Section  I,  specifies  the  process  by  which  the  Commission  will  handle  complaints 
alleging  willful  violations  of  the  Ordinance  by  elected  officials  and  department  heads  referred  to 
the  Commission  by  the  Task  Force.  The  process  under  this  section  will  also  apply  to  (a)  all  other 
complaints  alleging  both  willful  and  non-willful  violations  filed  directly  with  the  Commission, 
and  (b)  complaints  alleging  violations  of  the  Ordinance  initiated  by  staff 

1.        Section  I  -  COMPLAINTS  REFERRED  TO  THE  ETHICS  COMMISSION  FROM 
THE  TASK  FORCE  UNDER  SUNSHINE  ORDINANCE  SECTION  67.34  AND  ALL 
COMPLAINTS  FILED  DIRECTLY  WITH  THE  COMMISSION  UNDER  67.35(d). 

A.  Filing  Complaints. 

1.  Pursuant  to  Sunshine  Ordinance  section  67.34,  the  Ethics  Commission  shall 
handle  complaints  alleging  violations  of  the  Sunshine  Ordinance  by  an  elected 
official  or  department  head. 

2.  Pursuant  to  Sunshine  Ordinance  section  67.35(d),  if  the  District  Attorney  and/or 
Attorney  General  take  no  action  for  40  days  after  receiving  notification  of  a 
custodian  ^s  failure  to  comply  with  an  order,  made  pursuant  to  Sunshine  Ordinance 
section  67.21(d)  or  (e),  then  the  person  who  made  the  public  record  request  may  file 
a  complaint  directly  with  the  Ethics  Commission  relating  to  that  failure  to  comply 
under  this  Chapter. 

3.  Ethics  Commission  staff  may  initiate  a  complaint  to  allege  a  violation  of  the 
Sunshine  Ordinance  by  any  City  officer  or  City  employee. 

4.  This  Chapter  will  govern  (a)  referrals  from  the  Task  Force  alleging  willful 
violations  of  the  Sunshine  Ordinance  by  an  elected  official  or  department  head, 
and  (h)  complaints  initiated  under  subsections  A.2  or  A.3  alleging  violations  of  the 
Sunshine  Ordinance  by  any  City  officer  or  City  employee. 
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5.  Any  referral  from  the  Task  Force  that  does  not  allege  a  willful  violation  of  the 
Sunshine  Ordinance  by  an  elected  official  or  department  head  shall  be  handled 
pursuant  to  Chapter  Two  of  these  regulations. 


Decision  Point  3-l(A):  Shall  the  Commission  approve  the  language  set  forth  above  in  Chapter 
Three,  Section  LA  of  the  proposed  regulations? 


B.       Scheduling  of  Hearing. 

1)  When  the  Executive  Director  receives  a  Task  Force  referral  alleging  a  willful 
violation  of  the  Sunshine  Ordinance  by  an  elected  official  or  a  department  head,  or 
when  the  Executive  Director  receives  a  complaint  filed  under  subsection  A.  2,  or 
when  staff  initiates  a  complaint  under  subsection  A.3,  the  Executive  Director  shall 
schedule  a  public  hearing  at  a  regular  meeting  of  the  Commission  at  least  15 
business  days  after  the  conclusion  of  his  or  her  investigation. 

2)  At  least  15  business  days  in  advance  of  the  hearing  date,  the  Executive  Director 
shall  issue  a  written  notice  and  his  or  her  report  and  recommendation  pursuant  to 
Chapter  Three,  section  II.C,  to  each  Commission  member,  each  Respondent,  and 
each  Complainant,  including  the  date,  time  and  location  of  the  hearing. 

3)  In  the  case  of  a  Task  Force  referral,  the  Executive  Director  also  shall  provide  a 
courtesy  notice  and  a  copy  of  the  report  and  recommendation  to  the  Task  Force. 


Decision  Point  3-l(B):  Shall  the  Conmiission  approve  the  language  set  forth  above  in  Chapter 
Three,  Section  I.A  of  the  proposed  regulations? 


2.        Section  H  -  INVESTIGATION  AND  RECOMMENDATION 

This  section  establishes  the  role  of  the  Executive  Director,  the  investigation  timeline,  and  the 
Executive  Director's  recommendation  and  responses  from  the  parties  in  interest. 

A.       Factual  Investigation.  Upon  receipt  of  a  complaint,  the  Executive  Director  shall 
conduct  a  factual  investigation.  The  Executive  Director's  investigation  may  include,  but  shall 
not  be  limited  to,  interviews  of  the  Respondent(s)  and  any  witnesses,  as  well  as  the  review  of 
documentary  and  other  evidence.  The  investigation  shall  be  concluded  within  30  days 
following  the  Executive  Director's  receipt  of  the  complaint.  The  Executive  Director  may 
extend  the  time  for  good  cause,  including  but  not  limited  to:  staffing  levels;  the  number  of 
other  pending  complaints  under  these  Regulations  or  the  Ethics  Commission  Regulations  for 
Investigations  and  Enforcement  Proceedings;  other  Ethics  Commission  proceedings;  other 
staffing  needs  associated  with  pending  campaigns;  or  the  cooperation  of  witnesses, 
Complainants  or  Respondents.  If  the  Executive  Director  extends  the  time  for  the  investigation 
to  conclude,  his  or  her  reasons  for  the  extension  shall  be  included  in  the  report  to  the  Ethics 
Commission. 
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Decision  Point  3-2(A):  Shall  the  Commission  approve  the  language  set  forth  above  in  Chapter 
Three.  Section  II.  A  of  the  proposed  regulations? 


B.  Subpoenas. 

During  an  investigation,  the  Executive  Director  may  compel  by  subpoena  the  testimony  of 
witnesses  and  the  production  of  documents  relevant  to  the  investigation. 


Decision  Point  3-2(B):  Shall  the  Commission  approve  the  language  set  forth  above  in  Chapter 
Three.  Section  II. B  of  the  proposed  regulations? 


C.       Report  and  Recommendation. 

1.  After  the  Executive  Director  has  completed  his  or  her  investigation,  the  Executive 
Director  shall  prepare  a  written  report  and  recommendation  summarizing  his  or  her  factual 
and  legal  findings.  The  recommendation  shall  contain  a  summary  of  the  relevant  legal 
provisions  and  the  evidence  gathered  through  the  Commission's  investigation,  including  any 
exculpatory  or  mitigating  information.  To  support  the  report  and  recommendation,  the 
Executive  Director  may  submit  evidence  through  declaration.  The  report  and 
recommendation  shall  not  exceed  ten  pages  excluding  attachments. 

2.  The  report  shall  recommend  one  of  the  following:  a)  that  Respondent(s)  willfully 
violated  the  Sunshine  Ordinance;  b)  that  Respondent(s)  violated  the  Sunshine  Ordinance  but 
the  violation  was  not  willful;  or  c)  that  Respondent(s)  did  not  violate  the  Sunshine  Ordinance. 
The  report  and  recommendation  shall  be  delivered  to  the  Commission,  Complainant  and 
Respondent  pursuant  Chapter  Three,  section  I.B.2. 


Decision  Point  3-2(C):  Shall  the  Commission  approve  the  language  set  forth  above  in  Chapter 
Three,  Section  II. C  of  the  proposed  regulations? 


D.       Response  to  the  Report  and  Recommendation. 

1.  Each  Complainant  and  Respondent  may  submit  a  written  response  to  the  Director's 
report  and  recommendation.  The  response  may  contain  legal  arguments,  a  summary  of 
evidence,  and  any  mitigating  or  aggravating  information.  In  support  of  the  response,  each 
Complainant  and  Respondent  may  submit  evidence  through  declaration.  The  response  shall 
not  exceed  ten  pages  excluding  attachments. 

2.  If  any  Complainant  or  Respondent  submits  a  response,  he  or  she  must  deliver  the 
response  to  all  parties  no  later  than  five  business  days  prior  to  the  date  of  the  hearing.  The 
Complainant  or  Respondent  must  deliver  eight  copies  of  the  response  to  the  Executive 
Director,  who  must  then  immediately  distribute  copies  of  the  response(s)  to  the  Commission 
and  any  other  Complainant  or  Respondent.  Lpon  mutual  consent  of  the  Complainant(s), 
Respondent(s),  and  the  Executive  Director,  a  response  may  be  distributed  by  e-mail. 
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Decision  Point  3-2(D):  Shall  the  Commission  approve  the  language  set  forth  above  forth  in 
Chapter  Three,  Section  II.D  of  the  proposed  regulations?  

3.       Section  HI  -  PUBLIC  HEARING 

This  section  establishes  the  procedures  of  the  public  hearing  for  allegations  of  willful  violations 
of  the  Sunshine  Ordinance  against  elected  officials  and  department  heads,  complaints  initiated  by 
staff,  and  complaints  filed  directly  with  the  Commission  pursuant  to  section  67.35(d). 

A.       General  Rules  and  Procedures. 

1.  Public  Hearing.  The  hearing  shall  be  open  to  the  public.  The  Commission  may  hold 
the  hearing,  or  the  Commission  may  assign  one  of  its  members  or  a  hearing  officer  to  hold  the 
hearing. 

Each  Complainant  and  Respondent  may  speak  on  his  or  her  behalf  subject  to  a  time  limit 
determined  by  the  Commission  Chairperson,  the  Commission  member  assigned  to  hold  the 
hearing,  or  the  hearing  officer.  Each  Respondent  or  Complainant  may  designate  a 
representative  to  address  the  Commission  on  his  or  her  behalf  The  Complainant's 
representative  may  be  one  sitting  member  of  the  Task  Force.  At  his  or  her  discretion,  the 
Commission  Chairperson,  the  Commission  member  assigned  to  hold  the  hearing,  or  the 
hearing  officer  may  allow  additional  testimony.  Unless  otherwise  decided  by  the  Commission, 
formal  rules  of  evidence  shall  not  apply  to  the  hearing. 

Commissioners  may  question  each  party  regarding  the  allegations.  The  Respondent(s)  and 
Complainant(s)  may  not  directly  question  each  other. 

2.  Standard  of  Proof.  The  Commission  shall  make  the  determination  that  a  violation  of 
the  Sunshine  Ordinance  occurred  only  if  a  person  of  ordinary  caution  and  prudence  would  so 
conclude,  based  on  a  preponderance  of  the  evidence. 

3.  Role  of  the  Executive  Director.  Except  when  a  complaint  is  staff-initiated  or  initiated 
pursuant  to  section  67.35(d),  the  Executive  Director's  role  at  the  hearing  will  be  limited  to 
providing  the  report  containing  the  legal  and  factual  basis  for  his  or  her  recommendation  to 
the  Commission  and  to  respond  to  questions  from  the  Commissioners. 


Decision  Point  3-3(A):  Shall  the  Commission  approve  the  language  set  forth  above  in  Chapter 
Three,  Section  III.A  of  the  proposed  regulations?  


B.       Deliberations  and  Findings. 

The  Commission  shall  deliberate  the  merits  of  the  allegations  in  public.  Public  comment  on 
the  matter  shall  be  allowed  at  each  hearing,  in  accordance  with  the  Sunshine  Ordinance  and 
the  Brown  Act. 
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The  votes  of  at  least  three  Commissioners  are  required  to  make  a  finding  that  a  Respondent 
has  committed  a  willful  violation  of  the  Sunshine  Ordinance  or  that  a  Respondent  has 
committed  a  non-willful  violation  of  the  Sunshine  Ordinance.  The  finding  of  a  willful 
violation  or  non-willful  violation  of  the  Sunshine  Ordinance  shall  be  supported  by  findings  of 
fact  and  conclusions  of  law  and  shall  be  based  on  the  entire  record  of  the  proceedings. 

To  determine  whether  a  violation  of  the  Sunshine  Ordinance  is  willful,  the  Commission  shall 
consider  all  the  relevant  circumstances  surrounding  the  case,  including  but  not  limited  to: 

(a)  whether  the  Respondent  complied  with  all  aspects  of  the  Sunshine  Ordinance,  but  failed  to 
comply  within  the  appropriate  time-frame; 

(b)  the  volume  of  records  requested,  and  the  extent  to  which  they  were  practically  accessible; 

(c)  whether  the  Respondent  relied  in  good  faith  on  an  exception  provided  for  by  the  Sunshine 
Ordinance  in  committing  the  alleged  Sunshine  Ordinance  violation;  and 

(d)  whether  the  Respondent  consulted  with  counsel  or  relied  on  the  advice  of  another  City 
officer  or  City  employee  prior  to  committing  the  alleged  violation. 


Decision  Point  3-3(B):  Shall  the  Commission  approve  the  language  set  forth  above  in  Chapter 
Three.  Section  III.B  of  the  proposed  regulations? 


C.       Administrative  Orders  and  Penalties. 

1.  If  the  Commission  finds  that  an  elected  official  or  a  department  head  willfully  violated 
the  Sunshine  Ordinance,  the  Commission  shall  so  inform  the  Respondent's  appointing 
authority.  In  addition,  the  Commission  may  issue  orders  and  penalties  requiring  any  or  all  of 
the  following  if  it  finds  that  an  elected  official,  a  department  head,  or  any  City  officer  or  City 
employee  committed  a  violation  of  the  Sunshine  Ordinance. 

(a)  the  Respondent  to  cease  and  desist  the  violation  and/or  produce  the  public  record(s); 
and/or 

(b)  the  Respondent's  department,  commission,  or  board  to  pay  a  monetary  penalty  to  the 
General  Fund  of  the  City  of  up  to  five  thousand  dollars  ($5,000)  for  each  violation;  and/or 

(c)  the  Executive  Director  to  post  on  the  Ethics  Commission 's  website  the  Commission 's 
finding  that  the  Respondent  willfully  violated  the  Sunshine  Ordinance;  and/or 

(d)  the  Executive  Director  to  issue  a  warning  letter  to  the  Respondent  and  inform  the 
Respondent's  appointing  authority  of  the  violation. 

2.  When  deciding  penalties,  the  Commission  shall  consider  all  the  relevant  circumstances 
surrounding  the  case,  including  but  not  limited  to: 
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(a)  the  severity  of  the  violation; 

(b)  the  presence  or  absence  of  any  intention  to  conceal,  deceive,  or  mislead; 

(c)  whether  the  violation  was  an  isolated  incident  or  part  of  a  pattern;  and 

(d)  whether  the  Ethics  Commission  previously  found  that  the  Respondent  violated  the 
Sunshine  Ordinance. 

3.  If  the  Commission  finds  that  a  Respondent  has  violated  the  Sunshine  Ordinance  hut 
has  not  committed  a  willful  violation,  the  Commission  may  impose  any  of  the  administrative 
orders  and  penalties  outlined  in  Chapter  Two,  section  II.F  of  these  regulations. 

4.  After  issuing  an  order  and  penalties  or  instructing  the  Executive  Director  to  issue  a 
warning  letter,  the  Commission  shall  take  no  further  action  on  the  complaint. 


Decision  Point  3-3(C):  Shall  the  Commission  approve  the  language  set  forth  above  in  Chapter 
Three,  Section  III.C  of  the  proposed  regulations? 


D.       Finding  of  No  Violation. 

If  the  Commission  determines  that  there  is  insufficient  evidence  to  establish  that  the 
Respondent  has  committed  a  violation  of  the  Sunshine  Ordinance,  the  Commission  shall 
publicly  announce  this  fact.  The  Commission 's  announcement  may,  but  need  not,  include 
findings  of  law  and  fact.  Thereafter,  the  Commission  shall  take  no  further  action  on  the 
complaint. 


Decision  Point  3-3(D):  Shall  the  Commission  approve  the  language  set  forth  above  in  Chapter 
Three,  Section  III.D  of  the  proposed  regulations?  


CHAPTER  FOUR 
1.        Section  I  -  MISCELLANEOUS  PROVISIONS 

This  section  establishes  various  provisions  related  to  how  the  Commission  will  handle 
complaints  alleging  violations  of  the  Sunshine  Ordinance.  These  provisions  mirror  several 
provisions  already  established  by  the  Ethics  Commission's  Regulations  for  Investigations  and 
Enforcement  Proceedings.  Section  H  establishes  a  one-year  statute  of  limitations.  Staff  has  put 
forward  a  short  statute  of  limitations  period  to  ensure  that  Sunshine  Ordinance  referrals  and 
complaints  are  resolved  in  an  expedited  manner.  This  is  particularly  important  because  a  goal  of 
public  records  laws  is  to  ensure  that  a  requestor  properly  receives  a  requested  public  record  in  a 
timely  manner. 
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A.        Ex  Parte  Communications. 


Once  a  complaint  is  filed  with  the  Commission  or  referred  by  the  Task  Force,  no 
Commissioner  shall  eni^aiie  in  oral  or  written  communications  outside  of  a  Commission 
meeting  re<^ardin<^  the  merits  of  an  enforcement  action  with  the  Commission's  staff,  the 
Respondent,  the  Complainant,  any  member  of  the  Task  Force,  any  member  of  the  public,  or 
any  person  communicating  on  behalf  of  the  Respondent,  Complainant,  or  any  member  of  the 
Task  Force,  except  for  communications,  such  as  scheduling  matters,  generally  committed 
between  a  court  and  a  party  appearing  before  that  court. 


Decision  Point  4-1  (A):  Shall  the  Commission  approve  the  language  set  forth  above  in  Chapter 
Four.  Section  I.  A  of  the  proposed  regulations? 


B.       Access  to  Complaints  and  Related  Documents  and  Deliberations. 

Complaints,  investigative  files  and  information  contained  therein  shall  be  disclosed  as 
necessary  to  the  conduct  of  an  investigation  or  as  required  by  the  California  Public  Records 
Act  or  the  San  Francisco  Sunshine  Ordinance.  In  order  to  guarantee  the  integrity  of  the 
investigation,  internal  notes  taken  by  the  Executive  Director  or  his  or  her  staff  regarding 
complaints  shall  not  be  disclosed  until  the  Commission  has  issued  its  final  decision  following 
the  hearing. 


Decision  Point  4-1  (B):  Shall  the  Commission  approve  the  language  set  forth  above  in  Chapter 
Four.  Section  I.B  of  the  proposed  regulations? 


C.        Oaths  and  Affirmations. 

The  Commission,  and  individual  Commissioners  and  hearing  officers  assigned  to  conduct 
hearings,  may  administer  oaths  and  affirmations. 


Decision  Point  4-1  (C):  Shall  the  Commission  approve  the  language  set  forth  in  Chapter  Four. 
Section  I.C  of  the  proposed  regulations? 


D.       Selection  of  Designee  by  the  Executive  Director. 

Whenever  the  Executive  Director  designates  an  individual  other  than  a  member  of  the 
Commission  staff  to  perform  a  duty  arising  from  the  Charter  or  these  Regulations,  the 
Executive  Director  shall  notify  the  Commission  and  the  public  of  the  designation  no  later  than 
the  next  business  day. 


Decision  Point  4-1  (D):  Shall  the  Commission  approve  the  language  set  forth  in  Chapter  Four. 
Section  l.D  of  the  proposed  regulations? 
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E.       Powers  and  Duties  of  Individual  Commissioners  and  Hearing  Officers. 

1.  Unless  otherwise  provided,  whenever  the  Commission  assigns  an  individual 
Commissioner  or  hearing  officer  to  hear  any  matter  under  these  Regulations,  the  assigned 
Commissioner  or  hearing  officer  shall  have  the  same  authority,  and  be  subject  to  the  same 
restrictions,  as  the  Commission. 

2.  When  the  Commission  sits  as  the  hearing  panel  to  hear  a  case,  with  an  outside  hearing 
officer  presiding,  the  hearing  officer  shall  rule  on  procedural  matters  and  on  the  admission 
and  exclusion  of  evidence  only;  and  shall  have  no  role  in  the  decision  on  the  merits. 


Decision  Point  4-l(E):  Shall  the  Commission  approve  the  language  set  forth  in  Chapter  Four, 
Section  I.E  of  the  proposed  regulations?   


F.       Extensions  of  Time  and  Continuances. 

Any  Respondent  or  Complainant  may  request  the  continuance  of  a  hearing  date  in  writing. 
The  requester  must  deliver  the  written  request  to  the  Commission  Chairperson  or  the 
individual  Commissioner  or  hearing  officer  assigned  to  hold  the  hearing,  and  provide  a  copy 
of  the  request  to  all  other  parties  no  later  than  ten  business  days  before  the  date  of  the 
hearing.  The  Commission  Chairperson  or  the  individual  Commissioner  or  hearing  officer 
assigned  to  hold  the  hearing  shall  have  the  discretion  to  consider  untimely  requests. 

The  Commission  Chairperson  or  the  individual  Commissioner  or  hearing  officer  assigned  to 
hold  the  hearing  shall  approve  or  deny  the  request  within  five  business  days  of  the  submission 
of  the  request.  The  Commission  Chairperson  or  the  individual  Commissioner  or  hearing 
officer  assigned  to  hold  the  hearing  may  grant  the  request  upon  a  showing  of  good  cause. 

The  Commission  or  Commission  Chairperson  or  the  individual  Commissioner  or  hearing 
officer  may  reschedule  a  hearing  in  their  discretion  for  good  cause. 


Decision  Point  4-1  (F):  Shall  the  Commission  approve  the  language  set  forth  in  Chapter  Four, 
Section  LP  of  the  proposed  regulations? 


G.  Recordings. 

Every  hearing  shall  be  electronically  recorded  and  televised  on  SFGovTV.  The  Ethics 
Commission  shall  not  be  required  to  televise  the  portions  of  its  meetings  that  are  held  in  closed 
session  or  otherwise  required  to  be  confidential. 


Decision  Point  4-l(G):  Shall  the  Commission  approve  the  language  set  forth  in  Chapter  Four. 
Section  I.G  of  the  proposed  regulations? 
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H. 


Statute  of  Limitations. 


.\u  action  allei>inii  a  violation  of  the  Sunshine  Ordinance  by  an  elected  official,  department 
head.  City  officer,  or  City  employee  shall  be  commenced  more  than  one  year  after  the  date 
on  which  the  orii^inal  public  records  request  was  made,  or  the  date  on  which  the  public 
nii'i'tini;  H7/V  held  for  allegations  of  public  meeting  violations.  The  date  on  which  the 
ctimplaint  is  received  by  the  Ethics  Commission  shall  constitute  the  commencement  of  the 
action.  If  the  complaint  is  initiated  by  staff,  the  date  on  which  the  Executive  Director 
delivers  his  or  her  report  and  recommendation  regarding  an  alleged  willful  violation  of  the 
Sunshine  Ordinance  to  the  Ethics  Commission,  as  required  by  these  Regulations,  shall 
constitute  the  commencement  of  the  action. 


Decision  Point  4-1  (H):  Shall  the  Commission  approve  the  language  set  forth  in  Chapter  Four. 
Section  I.H  of  the  proposed  regulations? 


/.        Place  of  Delivery. 

1.  Whenever  these  Regulations  require  delivery  to  the  Commission,  its  members,  or  the 
Executive  Director,  delivery  shall  be  effected  at  the  Commission  office. 

2.  Whenever  these  Regulations  require  delivery  to  a  Respondent,  delivery  shall  be 
effective  and  sufficient  if  made  by  U.S.  mail,  personal  delivery  or  any  other  means  of  delivery 
agreed  upon  by  the  parties  under  Chapter  One,  section  II,  subsection  K,  to  an  address 
reasonably  calculated  to  give  notice  to  and  reach  the  Respondent. 

3.  Delivery  is  effective  upon  the  date  of  delivery,  not  the  date  of  receipt. 

4.  Delivery  of  documents  to  the  Commission  may  be  conducted  via  electronic  mail  after  a 
written  request  is  made  and  approved  by  the  Executive  Director. 


Decision  Point  4-1(1):  Shall  the  Commission  approve  the  language  set  forth  in  Chapter  Four. 
Section  I.I  of  the  proposed  regulations? 


J.        Page  Limitations  and  Format  Requirements. 

Whenever  these  Regulations  impose  a  page  limitation,  a  "page"  means  one  side  of  an  8V2  inch 
by  11  inch  page,  with  margins  of  at  least  one  inch  at  the  left,  right,  top  and  bottom  of  the  page, 
typewritten  and  double-spaced  in  no  smaller  than  12  point  type.  Each  page  and  any 
attachments  shall  be  consecutively  numbered. 


Decision  Point  4-1  (J):  Shall  the  Commission  approve  the  language  set  forth  in  Chapter  Four. 
Section  l.J  of  the  proposed  regulations? 


K.        Conclusion  of  Hearing. 

I'or  the  purposes  of  these  Regulations,  a  hearing  concludes  on  the  last  date  on  which  the 


Commission  hears  argument  or  testimony  in  the  proceeding. 


Decision  Point  4-l(K):  Shall  the  Commission  approve  the  language  set  forth  in  Chapter  Four, 
Section  I.K  of  the  proposed  regulations?  


L.  Proceedin gs  un  der  Ch  arter  section  15.1 05. 

If  the  Commission  holds  a  hearing  pursuant  to  Charter  section  15.105  and  one  or  more  of  the 
charges  relates  to  a  finding  or  findings  the  Commission  made  under  Chapter  Three  of  these 
Regulations,  the  Commission  shall  handle  that  finding  or  findings  in  an  expedited  manner. 


Decision  Point  4-l(L):  Shall  the  Commission  approve  the  language  set  forth  in  Chapter  Four. 
Section  I.L  of  the  proposed  regulations?  


M.       Complaints  alleging  Sunshine  Violations  against  the  Ethics  Commission. 

Any  complaint  alleging  any  violation  of  the  Sunshine  Ordinance  against  the  Executive 
Director,  any  individual  Ethics  Commissioner,  or  any  Ethics  Commission  staff  member  shall 
not  be  handled  by  the  Ethics  Commission.  Upon  the  receipt  of  any  such  complaint,  the 
Executive  Director  shall  use  his  or  her  best  efforts  to  refer  the  complaint  to  another  California 
municipality  to  handle  the  complaint. 


Decision  Point  4-l(M):  Shall  the  Commission  approve  the  language  set  forth  in  Chapter  Four, 
Section  I.M  of  the  proposed  regulations? 


N.       Complaints  alleging  both  Sunshine  Violations  and  Violations  Handled  Under  the 
Ethics  Commission 's  Regulations  for  Investigations  and  Enforcement  Proceedings. 

If  a  complaint  alleges  both  violations  of  the  Sunshine  Ordinance  and  violations  handled  under 
the  Ethics  Commission 's  Regulations  for  Investigations  and  Enforcement  Proceedings,  the 
allegations  involving  violations  of  the  Sunshine  Ordinance  shall  be  handled  separately  under 
these  Regulations.  Staff  shall  initiate  a  complaint  of  the  alleged  violations  of  the  Sunshine 
Ordinance  under  Chapter  Three,  Section  I.A.3  of  these  Regulations. 


Decision  Point  4-l(N):  Shall  the  Commission  approve  the  language  set  forth  in  Chapter  Four. 
Section  I.N  of  the  proposed  regulations? 


3.       Section  3  -  SEVERABILITY 

If  any  provision  of  these  Regulations,  or  the  application  thereof,  to  any  person  or 
circumstance,  is  held  invalid,  the  validity  of  the  remainder  of  the  Regulations  and  the 
applicability  of  such  provisions  to  other  persons  and  circumstances  shall  not  be  affected 
thereby. 
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Decision  Point  4-2:  Shall  the  Commission  appro\  e  the  language  set  forth  in  Chapter  Four. 
Section  II  of  the  proposed  regulations? 


CLEAN-UP  LANGUAGE  FOR  EXISTING  REGULATIONS 

If  the  Commission  adopts  the  proposed  Sunshine  Regulations,  it  should  also  amend  the  existing 
Enforcement  Regulations,  which  will  continue  to  apply  to  all  enforcement  matters  that  do  not 
in\  ol\  e  allegations  of  Sunshine  violations.  The  proposed  amendments  would:  a)  clarify  that  all 
complaints  alleging  a  violation  of  the  Sunshine  Ordinance  will  be  governed  by  the  new  Sunshine 
enforcement  regulations;  b)  delete  references  in  the  existing  Regulations  to  violations  of  the 
Sunshine  Ordinance;  and  c)  amend  the  definition  of  "business  day"  by  adding  the  language  "or  a 
day  on  which  the  Commission  office  is  closed  for  business"  to  conform  with  the  definition  in  the 
proposed  Sunshine  regulations. 


Decision  Point  5-1:  Shall  the  Commission  approve  the  addition  of  Section  III.D.  as  set  forth  on 
page  3  of  the  current  Regulations? 

Decision  Point  5-2:  If  the  answer  to  Decision  Point  5-1  is  yes,  shall  the  Commission  approve  the 
deletion  of  other  references  to  the  Sunshine  Ordinance  in  the  current  Regulations?  (See 
strikethrough  language  in  Attachment  B,  pages  2,  7,  15,  and  16.) 

Decision  Point  5-3:  Shall  the  Commission  approve  the  amended  definition  of  "business  day"  of 
Section  II.A.  on  page  1  of  the  current  Regulafions? 


Decision  Point  6:  Shall  the  Commission  approve  the  regulations  to  handle  violations  of  the  San 
Francisco  Sunshine  Ordinance  in  its  entirety  as  proposed  or  amended  by  the  Commission  at  its 
September  24.  2012  meeting? 
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CHAPTER  ONE 


I.  PREAMBLE 

Pursuant  to  San  Francisco  Charter  section  15.102,  the  San  Francisco  Ethics  Commission 
promulgates  these  Regulations  in  order  to  ensure  compliance  with  the  San  Francisco 
Sunshine  Ordinance,  S.F.  Admin.  Code  §§  67.1,  et  seq.  These  Regulations  shall  apply  to 
complaints  alleging  violations  of  the  Sunshine  Ordinance.  All  complaints  alleging 
violations  of  conflict  of  interest,  campaign  finance,  lobbyist,  campaign  consultant  or 
other  ethics  laws  shall  be  handled  separately  under  the  Ethics  Commission's  Regulations 
for  Investigations  and  Enforcement  Proceedings. 

n.  DEFINITIONS 

For  purposes  of  these  Regulations,  the  following  definitions  shall  apply: 

A.  "Brown  Act"  means  California  Government  Code  sections  54950-54963. 

B.  "Business  day"  means  any  day  other  than  a  Saturday,  Sunday,  City  holiday,  or  a 
day  on  which  the  Commission  office  is  closed  for  business. 

C.  "California  Public  Records  Act"  means  California  Government  Code  section 
6250,  et  seq. 

D.  "City"  means  the  City  and  County  of  San  Francisco. 

E.  "City  officer"  means  any  officer  idenfified  in  San  Francisco  Administrative  Code 
Section  1.50,  as  well  as  any  City  body  composed  entirely  of  such  officers. 

F.  "Commission"  means  the  Ethics  Commission.' 

G.  "Complaint"  means  a  Task  Force  referral,  or  a  written  document  submitted 
directly  to  the  Ethics  Commission,  or  a  matter  initiated  by  Ethics  Commission  staff, 
alleging  a  violation  of  the  Sunshine  Ordinance. 

H.  "Complainant"  means  a  person  or  entity  that  filed  the  original  complaint  alleging 

a  violation  of  the  Sunshine  Ordinance.  "Complainant"  shall  also  mean  the  Commission  if 
the  complaint  was  initiated  by  the  Commission  staff. 

I.  "Custodian"  means  a  City  officer  or  employee  having  custody  of  any  public 
record. 

J.        "Day"  means  calendar  day  unless  otherwise  specifically  indicated.  If  a  deadline 
falls  on  a  weekend  or  City  holiday,  the  deadline  shall  be  extended  to  the  next  business 
day. 
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K.       "Deliver"  means  transmit  by  U.S.  mail  or  personal  delivery  to  a  person  or  entity. 
The  Commission,  the  Executive  Director,  the  Task  Force,  a  Respondent,  or  the 
C\^mphnnant  receiving  material  may  consent  to  any  other  means  of  delivery,  including 
dcli\cr\  b>  c-mail  or  fax.  In  any  proceeding,  the  Commission  Chairperson,  designated 
(  omniissioncr  or  hearing  officer  may  order  that  the  delivery  of  briefs  or  other  materials 
be  accomplished  by  e-mail. 

L.        ■■l-.\ecuii\  e  Director"  means  the  Executive  Director  of  the  Commission  or  the 
Executi\  e  Director's  designee. 

M.       "l-xeulpatory  information"  means  information  tending  to  show  that  the 
Respondent  is  not  guilty  of  the  alleged  violation(s). 

N.       "Mitigating  information"  means  information  tending  to  excuse  or  reduce  the 
culpability  of  the  Respondent's  conduct. 

L.  "Order  of  Determination"  means  1)  an  order  from  the  Task  Force  that  forms  the 
basis  of  a  show  cause  hearing  for  Task  Force  referrals  made  under  Sunshine  Ordinance 
section  67.30(c);  or  2)  a  final  recommendation  issued  by  the  Task  Force,  made  pursuant 
to  Sunshine  Ordinance  section  67.34,  that  a  willful  violation  of  the  Sunshine  Ordinance 
by  an  elected  official  or  department  head  occurred. 

0.  "Public  Records"  means  records  as  defined  in  section  6252(e)  of  the  California 
Public  Records  Act,  which  includes  any  writing  containing  information  relating  to  the 
conduct  of  the  public's  business  prepared,  owned,  used,  or  retained  by  any  state  or  local 
agency  regardless  of  physical  form  or  characteristics. 

P.        "Referral"  means  a  written  document  from  the  Task  Force  to  the  Commission 
initiating  an  Ethics  Commission  complaint. 

Q.  '"Respondent"  means  a  City  officer  or  City  employee  who  is  alleged  or  identified 
in  a  complaint  to  have  committed  a  violation  of  the  Sunshine  Ordinance. 

R.  "Sunshine  Ordinance"  means  San  Francisco  Administrative  Code  section  67.1,  et 
seq. 

S.        "Task  Force"  means  the  Sunshine  Ordinance  Task  Force,  established  by  San 
Francisco  Administrative  Code  section  67.30. 

1.  "Willful  violation"  means  an  action  or  failure  to  act  with  the  knowledge  that  such 
act  or  failure  to  act  was  a  violation  of  the  Sunshine  Ordinance. 
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CHAPTER  TWO 

1.  REFERRALS  FROM  THE  SUNSHINE  ORDINANCE  TASK  FORCE 
ALLEGING  VIOLATIONS  OF  THE  SUNSHINE  ORDINANCE  MADE  BY 
ANY  CITY  OFFICER  OR  CITY  EMPLOYEE  OTHER  THAN  Ai\ 
ELECTED  OFFICIAL  OR  DEPARTMENT  HEAD. 

A.  Filing  Complaints. 

L        Pursuant  to  Sunshine  Ordinance  section  67.30(c),  the  Task  Force  shall  make 
referrals  whenever  it  concludes  that  any  City  officer  or  employee  has  violated  any 
provision  of  the  Sunshine  Ordinance. 

2.  Under  this  Chapter,  the  Ethics  Commission  will  conduct  a  show  cause  hearing  on 
any  referral  from  the  Task  Force  alleging  (a)  non-willful  violations  by  City  officers  and 
employees,  (b)  willful  violations  by  City  officers,  other  than  elected  officials  and 
department  heads,  and  City  employees,  or  (c)  non-willful  violations  by  elected  officials 
and  department  heads. 

B.  Scheduling  of  Show  Cause  Hearing.  After  receipt  of  a  Task  Force  referral,  the 
Commission  shall  schedule  a  Show  Cause  hearing  on  the  matter  at  the  next  regular  Ethics 
Commission  meeting,  provided  that  the  Show  Cause  hearing  can  be  scheduled  pursuant 
to  the  agenda  and  notice  requirements  as  set  forth  in  Sunshine  Ordinance  section  67.7  and 
the  Brown  Act. 

n.       SHOW  CAUSE  HEARING 

A.  Public  Hearing.  The  Show  Cause  hearing  shall  be  open  to  the  public.  The 
Commission  may  hold  the  hearing,  or  the  Commission  may  assign  one  of  its  members  or 
a  hearing  officer  to  hold  the  hearing. 

B.  Standard  of  Proof.  The  Respondent(s)  shall  have  the  burden  to  show  that  he  or 
she  did  not  commit  a  violation  of  the  Sunshine  Ordinance. 

C.  Role  of  the  Executive  Director.  The  Executive  Director  shall  have  no 
prosecutorial  or  adjudicative  role  at  the  Show  Cause  hearing. 

D.  Hearing  Procedure.  Each  Respondent  and  Complainant  may  speak  on  his  or  her 
own  behalf,  subject  to  a  time  limit  determined  by  the  Commission  Chairperson,  the 
Commission  member  assigned  to  hold  the  hearing,  or  the  hearing  officer.  Alternatively, 
each  Respondent  or  Complainant  may  designate  a  representative  to  address  the 
Commission  on  his  or  her  behalf.  The  Complainant's  representative  may  be  a  current 
member  of  the  Task  Force.  At  his  or  her  discretion,  the  Commission  Chauperson,  the 
Commission  member  assigned  to  hold  the  hearing,  or  the  hearing  officer  may  allow 
additional  testimony. 
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Unless  otherwise  decided  by  the  Commission,  formal  rules  of  evidence  shall  not  apply  to 
the  hearing.  Each  Respondent  and  Complainant  may  submit  any  documents  to  the 
CtMiimissitm  lo  support  his  or  her  position.  Any  documents  so  provided  shall  also  be 
[\\'\  I  Jed  lo  [he  i^[-»posing  party  and  shall  be  delivered  to  the  Commission  no  later  than 
t'i\  c  Ja>  s  prior  to  ihc  scheduled  hearing.  Commissioners  may  question  each  party  or  any 
other  person  providing  testimony  regarding  the  allegations.  The  Respondent(s)  and 
Complainant(s)  may  not  directly  question  each  other. 

E.  Deliberations  and  Findings. 

The  Commission  shall  deliberate  the  merits  of  the  allegations  in  public.  Public  comment 
on  the  matter  shall  be  allowed  at  each  hearing,  in  accordance  with  the  Sunshine 
Ordinance  and  the  Brown  Act. 

The  \  oles  of  at  least  three  Commissioners  are  required  to  make  a  finding  that  a 
Respondent  has  not  committed  a  violation  of  the  Sunshine  Ordinance.  The  finding  that  a 
Respondent  did  or  did  not  commit  a  violation  of  the  Sunshine  Ordinance  shall  be 
supported  by  findings  of  fact  and  conclusions  of  law  and  shall  be  based  on  the  entire 
record  of  the  proceedings. 

To  determine  that  a  violation  of  the  Sunshine  Ordinance  did  not  occur,  the  Commission 
must  conclude  that  based  on  a  preponderance  of  the  evidence,  a  person  of  ordinary 
caution  and  prudence  would  conclude  that  the  Respondent  did  not  commit  a  violation  of 
the  Sunshine  Ordinance.  The  Commission  shall  consider  all  the  relevant  circumstances 
surrounding  the  case,  including  but  not  limited  to: 

(a)  whether  the  Respondent  complied  with  all  aspects  of  the  Sunshine  Ordinance, 
but  failed  to  comply  within  the  appropriate  time-frame; 

(b)  the  volume  of  records  requested,  and  the  extent  to  which  they  were  practically 
accessible; 

(c)  whether  the  Respondent  relied  in  good  faith  on  an  exception  provided  for  by 
the  Sunshine  Ordinance  in  committing  the  alleged  Sunshine  Ordinance  violation; 
and 

(d)  whether  the  Respondent  consulted  with  City  counsel  or  relied  on  the  advice  of 
another  City  officer  or  City  employee  prior  to  committing  the  alleged  violation. 

F.  Administrative  Orders  and  Penalties;  Warning  Letters. 

1 .  11"  the  Commission  agrees  with  the  Task  Force  that  a  Respondent 
committed  a  violation  ofthc  Sunshine  Ordinance,  the  Commission  may 
issue  orders  and  penalties  requiring  an\  or  all  of  the  following: 
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(a)  the  Respondent(s)  to  cease  and  desist  the  violation  and/or 
produce  the  pubHc  record(s);  and/or 

(b)  the  Respondent's  department,  commission,  or  board  to  pay  a 
monetary  penalty  to  the  General  Fund  of  the  City  of  up  to  five 
thousand  dollars  ($5,000)  for  each  violation;  and/or 

(c)  the  Executive  Director  to  post  on  the  Ethics  Commission's 
website  the  Commission's  finding  that  the  Respondent(s) 
violated  the  Sunshine  Ordinance;  and/or 

(d)  the  Executive  Director  to  issue  a  warning  letter  to  the 
Respondent  and  inform  the  Respondent's  appointing  authority  of 
the  violation. 

After  issuing  an  order  and  penalties  or  instructing  the  Executive  Director 
to  issue  a  warning  letter  or  upon  a  finding  of  no  violation,  the 
Commission  shall  take  no  further  action  on  the  complaint. 

2.        When  deciding  penalties,  the  Commission  shall  consider  all  the 
relevant  circumstances  surrounding  the  case,  including  but  not  limited  to: 

(a)  the  severity  of  the  violation; 

(b)  the  presence  or  absence  of  any  intention  to  conceal,  deceive, 
or  mislead; 

(c)  whether  the  violation  was  an  isolated  incident  or  part  of  a 
pattern;  and 

(d)  whether  the  Ethics  Commission  previously  found  that  the 
Respondent  violated  the  Sunshine  Ordinance. 

G.       Public  Announcement. 

Once  the  Commission  determines  that  the  Respondent  did  or  did  not  commit  a  violation 
of  the  Sunshine  Ordinance,  the  Commission  shall  publicly  announce  this  conclusion.  The 
Commission's  announcement  may,  but  need  not,  include  findings  of  law  and  fact. 
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CHAPTER  THREE 

I.        RI  FFRRAl  S  FROM  Till   I  ASK  FORCE  ALLEGING  WILLFUL 
\  lOl  A  l  IONS  Ol   1  IIK  Sl  NSllINK  ORDINANCE  BY  ELECTED 
OFFK  lAl  S  OR  PFPARIMFN  1  HEADS 
OR 

COMPLAINTS  FILED  DIRECTLY  WITH  THE  ETHICS  COMMISSION 
ALLEC;iNG  MOLATIONS  OF  THE  SUNSHINE  ORDINANCE. 

A.  Filing  Complaints. 

1 .  Pursuant  to  Sunshine  Ordinance  section  67.34,  the  Ethics  Commission  shall 
handle  complaints  alleging  violations  of  the  Sunshine  Ordinance  by  an  elected  official  or 
department  head. 

2.  Pursuant  to  Sunshine  Ordinance  section  67.35(d),  if  the  District  Attorney  and/or 
Attorney  General  take  no  action  for  40  days  after  receiving  notification  of  a  custodian's 
failure  to  comply  with  an  order,  made  pursuant  to  Sunshine  Ordinance  section  67.21(d) 
or  (e),  then  the  person  who  made  the  public  record  request  may  file  a  complaint  directly 
with  the  Ethics  Commission  relating  to  that  failure  to  comply  under  this  Chapter. 

3.  Ethics  Commission  staff  may  initiate  a  complaint  to  allege  a  violation  of  the 
Sunshine  Ordinance  by  any  City  officer  or  City  employee. 

4.  This  Chapter  will  govern  (a)  referrals  from  the  Task  Force  alleging  willful 
violations  of  the  Sunshine  Ordinance  by  an  elected  official  or  department  head,  and  (b) 
complaints  initiated  under  subsections  A. 2  or  A. 3  alleging  violations  of  the  Sunshine 
Ordinance  by  any  City  officer  or  City  employee. 

5.  Any  referral  from  the  Task  Force  that  does  not  allege  a  willful  violation  of  the 
Sunshine  Ordinance  by  an  elected  official  or  department  head  shall  be  handled  pursuant 
to  Chapter  Two  of  these  regulations. 

B.  Scheduling  of  Hearing. 

1 .  When  the  Executive  Director  receives  a  Task  Force  referral  alleging  a  willful 
violation  of  the  Sunshine  Ordinance  by  an  elected  official  or  a  department  head,  or  when 
the  Executive  Director  receives  a  complaint  filed  under  subsection  A.2,  or  when  staff 
initiates  a  complaint  under  subsection  A. 3,  the  Executive  Director  shall  schedule  a  public 
hearing  at  a  regular  meeting  of  the  Commission  at  least  15  business  days  after  the 
conclusion  of  his  or  her  investigation. 

2.  At  least  15  business  days  in  advance  of  the  hearing  date,  the  Executive  Director 
shall  issue  a  written  notice  and  his  or  her  report  and  recommendation  pursuant  to  Chapter 
Three,  section  II. C.  to  each  Commission  member,  each  Respondent,  and  each 
Complainant,  including  the  date,  time  and  location  of  the  hearing. 
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3.        In  the  case  of  a  Task  Force  referral,  the  Executive  Director  also  shall  provide  a 
courtesy  notice  and  a  copy  of  the  report  and  recommendation  to  the  Task  Force. 

n.       INVESTIGATION  AND  RECOMMENDATION 

A.  Factual  Investigation. 

Upon  receipt  of  a  complaint,  the  Executive  Director  shall  conduct  a  factual  investigation. 
The  Executive  Director's  investigation  may  include,  but  shall  not  be  limited  to,  interviews 
of  the  Respondent(s)  and  any  witnesses,  as  well  as  the  review  of  documentary  and  other 
evidence.  The  investigation  shall  be  concluded  within  30  days  following  the  Executive 
Director's  receipt  of  the  complaint.  The  Executive  Director  may  extend  the  time  for 
good  cause,  including  but  not  limited  to:  staffing  levels;  the  number  of  other  pending 
complaints  under  these  Regulations  or  the  Ethics  Commission  Regulations  for 
Investigations  and  Enforcement  Proceedings;  other  Ethics  Commission  proceedings; 
other  stafFmg  needs  associated  with  pending  campaigns;  or  the  cooperation  of  witnesses. 
Complainants  or  Respondents.  If  the  Executive  Director  extends  the  time  for  the 
investigation  to  conclude,  his  or  her  reasons  for  the  extension  shall  be  included  in  the 
report  to  the  Ethics  Commission. 

B.  Subpoenas. 

During  an  investigation,  the  Executive  Director  may  compel  by  subpoena  the  testimony 
of  witnesses  and  the  production  of  documents  relevant  to  the  investigation. 

C.  Report  and  Recommendation. 

1 .  After  the  Executive  Director  has  completed  his  or  her  investigation,  the  Executive 
Director  shall  prepare  a  written  report  and  recommendation  summarizing  his  or  her 
factual  and  legal  findings.  The  recommendation  shall  contain  a  summary  of  the  relevant 
legal  provisions  and  the  evidence  gathered  through  the  Commission's  investigation, 
including  any  exculpatory  or  mitigating  information.  To  support  the  report  and 
recommendation,  the  Executive  Director  may  submit  evidence  through  declaration.  The 
report  and  recommendation  shall  not  exceed  ten  pages  excluding  attachments. 

2.  The  report  shall  recommend  one  of  the  following:  a)  that  Respondent(s)  w  illfully 
violated  the  Sunshine  Ordinance;  b)  that  Respondent(s)  violated  the  Sunshine  Ordinance 
but  the  violation  was  not  willful;  or  c)  that  Respondent(s)  did  not  violate  the  Sunshine 
Ordinance.  The  report  and  recommendation  shall  be  delivered  to  the  Commission, 
Complainant  and  Respondent  pursuant  Chapter  Three,  section  LB. 2. 
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D.       Response  to  the  Report  and  Recommendation. 

1 .  I  ach  C  omplainant  and  Respondent  may  submit  a  written  response  to  the 
DircchM-'s  rcpiMi  and  recommendation.  The  response  may  contain  legal  arguments,  a 
summar\  ol"c\  idcnce.  and  any  mitigating  or  aggravating  information.  In  support  of  the 
response,  each  Complainant  and  Respondent  may  submit  evidence  through  declaration. 
The  response  shall  not  exceed  ten  pages  excluding  attachments. 

2.  If  any  Complainant  or  Respondent  submits  a  response,  he  or  she  must  deliver  the 
response  to  all  parties  no  later  than  five  business  days  prior  to  the  date  of  the  hearing. 
The  Complainant  or  Respondent  must  deliver  eight  copies  of  the  response  to  the 
Executive  Director,  who  must  then  immediately  distribute  copies  of  the  response(s)  to  the 
Commission  and  any  other  Complainant  or  Respondent.  Upon  mutual  consent  of  the 
Complainant(s),  Respondent(s),  and  the  Executive  Director,  a  response  may  be 
distributed  by  e-mail. 

III.      PI  BLIC  HEARING. 

A.       General  Rules  and  Procedures. 

1.  Public  Hearing.  The  hearing  shall  be  open  to  the  public.  The  Commission  may 
hold  the  hearing,  or  the  Commission  may  assign  one  of  its  members  or  a  hearing  officer 
to  hold  the  hearing. 

Each  Complainant  and  Respondent  may  speak  on  his  or  her  behalf,  subject  to  a  time  limit 
determined  by  the  Commission  Chairperson,  the  Commission  member  assigned  to  hold 
the  hearing,  or  the  hearing  officer.  Each  Respondent  or  Complainant  may  designate  a 
representative  to  address  the  Commission  on  his  or  her  behalf.  The  Complainant's 
representative  may  be  one  sitting  member  of  the  Task  Force.  At  his  or  her  discretion,  the 
Commission  Chairperson,  the  Commission  member  assigned  to  hold  the  hearing,  or  the 
hearing  officer  may  allow  additional  testimony.  Unless  otherwise  decided  by  the 
Commission,  formal  rules  of  evidence  shall  not  apply  to  the  hearing. 

Commissioners  may  question  each  party  regarding  the  allegations.  The  Respondent(s) 
and  Complainant(s)  may  not  directly  question  each  other. 

2.  Standard  of  Proof.  The  Commission  shall  make  the  determination  that  a  violation 
of  the  Sunshine  Ordinance  occurred  only  if  a  person  of  ordinary  caution  and  prudence 

w  ould  so  conclude,  based  on  a  preponderance  of  the  evidence. 

3.  Role  of  the  Executive  Director.  Except  when  a  complaint  is  staff-initiated  or 
initiated  pursuant  to  section  67.35(d),  the  Executive  Director's  role  at  the  hearing  will  be 
limited  to  providing  the  report  containing  the  legal  and  factual  basis  for  his  or  her 
recommendation  to  the  Commission  and  to  respond  to  questions  from  the 
Commissioners. 
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B.       Deliberations  and  Findings. 


The  Commission  shall  deliberate  the  merits  of  the  allegations  in  public.  Public  comment 
on  the  matter  shall  be  allowed  at  each  hearing,  in  accordance  with  the  Sunshine 
Ordinance  and  the  Brown  Act. 

The  votes  of  at  least  three  Commissioners  are  required  to  make  a  finding  that  a 
Respondent  has  committed  a  willful  violation  of  the  Sunshine  Ordinance  or  that  a 
Respondent  has  committed  a  non-willful  violation  of  the  Sunshine  Ordinance.  The 
finding  of  a  willful  violation  or  non- willful  violation  of  the  Sunshine  Ordinance  shall  be 
supported  by  findings  of  fact  and  conclusions  of  law  and  shall  be  based  on  the  entire 
record  of  the  proceedings. 

To  determine  whether  a  violation  of  the  Sunshine  Ordinance  is  willful,  the  Commission 
shall  consider  all  the  relevant  circumstances  surrounding  the  case,  including  but  not 
limited  to: 

(a)  whether  the  Respondent  complied  with  all  aspects  of  the  Sunshine  Ordinance, 
but  failed  to  comply  within  the  appropriate  time-frame; 

(b)  the  volume  of  records  requested,  and  the  extent  to  which  they  were  practically 
accessible; 

(c)  whether  the  Respondent  relied  in  good  faith  on  an  exception  provided  for  by 
the  Sunshine  Ordinance  in  committing  the  alleged  Sunshine  Ordinance  violation; 
and 

(d)  whether  the  Respondent  consulted  with  counsel  or  relied  on  the  advice  of 
another  City  officer  or  City  employee  prior  to  committing  the  alleged  violation. 

C.       Administrative  Orders  and  Penalties. 

1 .       If  the  Commission  finds  that  an  elected  official  or  a  department 
head  willfully  violated  the  Sunshine  Ordinance,  the  Commission  shall  so 
inform  the  Respondent's  appointing  authority.  In  addition,  the 
Commission  may  issue  orders  and  penalties  requiring  any  or  all  of  the 
following  if  it  finds  that  an  elected  official,  a  department  head,  or  any 
City  officer  or  City  employee  committed  a  violation  of  the  Sunshine 
Ordinance. 

(a)  the  Respondent  to  cease  and  desist  the  violation  and/or 
produce  the  public  record(s);  and/or 

(b)  the  Respondent's  department,  commission,  or  board  to  pay  a 
monetary  penalty  to  the  General  Fund  of  the  City  of  up  to  five 
thousand  dollars  ($5,000)  for  each  violafion;  and/or 
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(c)  the  Executive  Director  to  post  on  the  Ethics  Commission's 
website  the  Commission's  finding  that  the  Respondent  willfully 
violated  the  Sunshine  Ordinance;  and/or 

(d)  the  Executive  Director  to  issue  a  warning  letter  to  the 
Respondent  and  inform  the  Respondent's  appointing  authority  of 
the  violation. 

2.  When  deciding  penalties,  the  Commission  shall  consider  all  the 
rclc\  ant  circumstances  surrounding  the  case,  including  but  not  limited  to: 

(a)  the  severity  of  the  violation; 

(b)  the  presence  or  absence  of  any  intention  to  conceal,  deceive, 
or  mislead; 

(c)  whether  the  violation  was  an  isolated  incident  or  part  of  a 
pattern;  and 

(d)  whether  the  Ethics  Commission  previously  found  that  the 
Respondent  violated  the  Sunshine  Ordinance. 

3.  If  the  Commission  finds  that  a  Respondent  has  violated  the 
Sunshine  Ordinance  but  has  not  committed  a  willful  violation,  the 
Commission  may  impose  any  of  the  administrative  orders  and  penalties 
outlined  in  Chapter  Two,  section  II.F  of  these  regulations. 

4.  After  issuing  an  order  and  penalties  or  instructing  the  Executive 
Director  to  issue  a  warning  letter,  the  Commission  shall  take  no  further 
action  on  the  complaint. 

D.       Finding  of  No  Violation. 

If  the  Commission  determines  that  there  is  insufficient  evidence  to  establish  that  the 
Respondent  has  committed  a  violation  of  the  Sunshine  Ordinance,  the  Commission  shall 
publicly  announce  this  fact.  The  Commission's  announcement  may,  but  need  not,  include 
findings  of  law  and  fact.  Thereafter,  the  Commission  shall  take  no  further  action  on  the 
complaint. 
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CHAPTER  FOUR 


I.        MISCELLANEOUS  PROVISIONS 

A.  Ex  Parte  Communications. 

Once  a  complaint  is  filed  with  the  Commission  or  referred  by  the  Task  Force,  no 
Commissioner  shall  engage  in  oral  or  written  communications  outside  of  a  Commission 
meeting  regarding  the  merits  of  an  enforcement  action  with  the  Commission's  staff,  the 
Respondent,  the  Complainant,  any  member  of  the  Task  Force,  any  member  of  the  public, 
or  any  person  communicating  on  behalf  of  the  Respondent,  Complainant,  or  any  member 
of  the  Task  Force,  except  for  communications,  such  as  scheduling  matters,  generally 
committed  between  a  court  and  a  party  appearing  before  that  court. 

B.  Access  to  Complaints  and  Related  Documents  and  Deliberations. 

Complaints,  investigative  files  and  information  contained  therein  shall  be  disclosed  as 
necessary  to  the  conduct  of  an  investigation  or  as  required  by  the  California  Public 
Records  Act  or  the  San  Francisco  Sunshine  Ordinance,  hi  order  to  guarantee  the  integrity 
of  the  investigation,  internal  notes  taken  by  the  Executive  Director  or  his  or  her  staff 
regarding  complaints  shall  not  be  disclosed  until  the  Commission  has  issued  its  final 


C.  Oaths  and  Affirmations. 

The  Commission,  and  individual  Commissioners  and  hearing  officers  assigned  to  conduct 
hearings,  may  administer  oaths  and  affirmations. 

D.  Selection  of  Designee  by  the  Executive  Director. 

Whenever  the  Executive  Director  designates  an  individual  other  than  a  member  of  the 
Commission  staff  to  perform  a  duty  arising  from  the  Charter  or  these  Regulations,  the 
Executive  Director  shall  notify  the  Commission  and  the  public  of  the  designation  no  later 
than  the  next  business  day. 

E.  Powers  and  Duties  of  Individual  Commissioners  and  Hearing 


1 .  Unless  otherwise  provided,  whenever  the  Commission  assigns  an  individual 
Commissioner  or  hearing  officer  to  hear  any  matter  under  these  Regulations,  the  assigned 
Commissioner  or  hearing  officer  shall  have  the  same  authority,  and  be  subject  to  the 
same  restrictions,  as  the  Commission. 

2.  When  the  Commission  sits  as  the  hearing  panel  to  hear  a  case,  with  an  outside 
hearing  officer  presiding,  the  hearing  officer  shall  rule  on  procedural  matters  and  on  the 


decision  following  the  hearing. 


Officers. 
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admission  and  exclusion  of  evidence  only,  and  shall  have  no  role  in  the  decision  on  the 
merits. 

F.  Extensions  of  Time  and  Continuances. 

All)  l\cs[-iondcnt  or  Complainant  may  request  the  continuance  of  a  hearing  date  in 

\\  riiinL;.  1  he  requester  must  deliver  the  written  request  to  the  Commission  Chairperson 

ov  ihc  inJis  idual  Commissioner  or  hearing  officer  assigned  to  hold  the  hearing,  and 

pvo\  idc  a  cop\'  of  the  request  to  all  other  parties  no  later  than  ten  business  days  before  the 

dale  of  ihc  hearing.  The  Commission  Chairperson  or  the  individual  Commissioner  or 

hearing  officer  assigned  to  hold  the  hearing  shall  have  the  discretion  to  consider  untimely 

requests. 

fhe  Commission  Chairperson  or  the  individual  Commissioner  or  hearing  officer  assigned 
to  hold  the  hearing  shall  approve  or  deny  the  request  within  five  business  days  of  the 
submission  of  the  request.  The  Commission  Chairperson  or  the  individual  Commissioner 
or  hearing  officer  assigned  to  hold  the  hearing  may  grant  the  request  upon  a  showing  of 
good  cause. 

The  Commission  or  Commission  Chairperson  or  the  individual  Commissioner  or  hearing 
officer  may  reschedule  a  hearing  in  their  discretion  for  good  cause. 

G.  Recordings. 

Every  hearing  shall  be  electronically  recorded  and  televised  on  SFGovTV.  The  Ethics 
Commission  shall  not  be  required  to  televise  the  portions  of  its  meetings  that  are  held  in 
closed  session  or  otherwise  required  to  be  confidential. 

H.  Statute  of  Limitations. 

No  action  alleging  a  violation  of  the  Sunshine  Ordinance  by  an  elected  official, 
department  head,  City  officer,  or  City  employee  shall  be  commenced  more  than  one  year 
after  the  date  on  which  the  original  public  records  request  was  made,  or  the  date  on  which 
the  public  meeting  was  held  for  allegations  of  public  meeting  violations.  The  date  on 
which  the  complaint  is  received  by  the  Ethics  Commission  shall  constitute  the 
commencement  of  the  action.  If  the  complaint  is  initiated  by  staff,  the  date  on  which  the 
Executive  Director  delivers  his  or  her  report  and  recommendation  regarding  an  alleged 
willful  violation  of  the  Sunshine  Ordinance  to  the  Ethics  Commission,  as  required  by 
ihcsc  Regulations,  shall  constitute  the  commencement  of  the  action. 

I.  Place  of  Delivery. 

1 .  \\  hcncvcr  these  Regulations  require  delivery  to  the  Commission,  its  members,  or 
(he  I  .\cculi\e  Director,  delivery  shall  be  effected  at  the  Commission  office. 
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2.  Whenever  these  Regulations  require  delivery  to  a  Respondent,  delivery  shall  be 
effective  and  sufficient  if  made  by  U.S.  mail,  personal  delivery  or  any  other  means  of 
delivery  agreed  upon  by  the  parties  under  Chapter  One,  section  II,  subsection  K.  to  an 
address  reasonably  calculated  to  give  notice  to  and  reach  the  Respondent. 

3.  Delivery  is  effective  upon  the  date  of  delivery,  not  the  date  of  receipt. 

4.  Delivery  of  documents  to  the  Commission  may  be  conducted  via  electronic  mail 
after  a  written  request  is  made  and  approved  by  the  Executive  Director. 

J.       Page  Limitations  and  Format  Requirements. 

Whenever  these  Regulations  impose  a  page  limitation,  a  "page"  means  one  side  of  an  8 'A 
inch  by  1 1  inch  page,  with  margins  of  at  least  one  inch  at  the  left,  right,  top  and  bottom  of 
the  page,  typewritten  and  double-spaced  in  no  smaller  than  12  point  type.  Each  page  and 
any  attachments  shall  be  consecutively  numbered. 

K.       Conclusion  of  Hearing. 

For  the  purposes  of  these  Regulations,  a  hearing  concludes  on  the  last  date  on  which  the 
Commission  hears  argument  or  testimony  in  the  proceeding. 

L.       Proceedings  under  City  Charter  section  15.105. 

If  the  Commission  holds  a  hearing  pursuant  to  Charter  section  15.105  and  one  or  more  of 
the  charges  relates  to  a  finding  or  findings  the  Commission  made  under  Chapter  Three  of 
these  Regulations,  the  Commission  shall  handle  that  finding  or  findings  in  an  expedited 
manner. 

M.      Complaints  alleging  Sunshine  Violations  against  the  Ethics  Commission. 

Any  complaint  alleging  any  violation  of  the  Sunshine  Ordinance  against  the  Executive 
Director,  any  individual  Ethics  Commissioner,  or  any  Ethics  Commission  staff  member 
shall  not  be  handled  by  the  Ethics  Commission.  Upon  the  receipt  of  any  such  complaint, 
the  Executive  Director  shall  use  his  or  her  best  efforts  to  refer  the  complaint  to  another 
California  municipality  to  handle  the  complaint. 

N.       Complaints  alleging  both  Sunshine  Violations  and  Violations  Handled  Under 
the  Ethics  Commission's  Regulations  for  Investigations  and  Enforcement 
Proceedings. 

If  a  complaint  alleges  both  violations  of  the  Sunshine  Ordinance  and  violations  handled 
under  the  Ethics  Commission's  Regulations  for  Investigations  and  Enforcement 
Proceedings,  the  allegations  involving  violations  of  the  Sunshine  Ordinance  shall  be 
handled  separately  under  these  Regulations.  Staff  shall  initiate  a  complaint  of  the  alleged 
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violations  of  the  Sunshine  Ordinance  under  Chapter  Three,  Section  I.A.3  of  these 
Regulations. 


II.       SI  \  I  k ABlI.n  V 

If  an)  provision  of  these  Regulations,  or  the  application  thereof,  to  any  person  or 
circumstance,  is  held  invalid,  the  validity  of  the  remainder  of  the  Regulations  and  the 
applicabilit}'  of  such  provisions  to  other  persons  and  circumstances  shall  not  be  affected 
thcrcb\. 
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I.  PREAMBLE 


These  Regulations  of  the  San  Francisco  Ethics  Commission  are  promulgated  in  order  to 
ensure  the  fair,  just,  and  timely  resolution  of  complaints  presented  to  the  Commission 
that  allege  violations  of  laws  within  the  Commission's  jurisdiction  by: 

1.  Setting  and  maintaining  objective  standards  for  the  investigation  and  prosecution 
of  matters  brought  before  the  Commission; 

2.  Eliminating  any  political  or  improper  influence  in  the  investigation  and 
prosecution  of  persons  accused  of  ethics  violations; 

3.  Protecting  the  privacy  rights  of  those  accused  of  ethics  violations  by  maintaining 
the  confidentiality  of  complaints  filed  with,  and  investigations  conducted  by,  the 
Commission; 

4.  Setting  and  enforcing  reasonable  time  limits  within  which  enforcement 
proceedings  should  be  completed; 

5.  Coordinating  and  sharing  with  other  governmental  agencies  the  responsibilit>'  for 
investigations  and  prosecutions  of  complaints,  whenever  consistent  with  the  interests  of 
justice; 

6.  Delegating  to  the  Commission  staff  maximum  discretion  in  the  handling  and 
resolution  of  complaints  at  staff  level,  while  retaining  oversight  of  those  staff  activities. 

n.  DEFINITIONS 

For  purposes  of  these  Regulations,  the  following  definitions  shall  apply: 

A.  "Business  day"  means  any  day  other  than  a  Saturday,  Sunday^  or  City  holidav.r  or 
a  day  on  which  the  Commission  office  is  closed  for  business. 

B.  "City"  means  the  City  and  County  of  San  Francisco 

C.  "Commission"  means  the  Ethics  Commission. 

D.  "Complainant"  means  a  person  or  entity  that  makes  a  complaint. 

E.  "Credible"  means  offering  reasonable  grounds  for  being  believed. 

F^       "Day"  means  calendar  day  unless  otherwise  specifically  indicated.  If  a  deadline 
falls  on  a  weekend  or  City  holiday,  the  deadline  shall  be  extended  to  the  next  working 
day. 
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G.       "Deliver"  means  transmit  by  U.S.  mail  or  personal  delivery  to  a  person  or  entity 
or  to  an  agent  authorized  to  accept  delivery  on  behalf  of  the  person  or  entity.  For 
purposes  of  these  Regulations,  delivery  may  be  made  by  leaving  copies  of  the  material 
with  a  responsible  person  at  either  the  residence  or  place  of  business  of  the  person  or 
entity  to  whom  the  material  is  directed.  The  Commission,  the  Executive  Director  or  a 
respondent  receiving  material  may  consent  to  any  other  means  of  delivery,  including 
delivery  by  e-mail  or  fa.x.  In  any  proceeding,  following  a  determination  of  probable 
cause,  the  Commission  Chair  or  designated  Commissioner  or  hearing  officer  may  order 
that  dcli\cr>  of  briefs  or  other  materials  be  accomplished  by  e-mail. 

I I.  "Enforcement  action""  means  an  action  pursuant  to  San  Francisco  Charter  section 
C3.699-13. 

1.        "E.xculpatory  information"  means  information  tending  to  show  that  the 
respondent  is  not  guilty  of  the  alleged  violations. 

J.        "Executive  Director"  means  the  Executive  Director  of  the  Commission  or  the 
Executive  Director's  designee. 

K..       "Mitigating  information"  means  information  tending  to  excuse  or  reduce  the 
significance  of  the  respondent's  conduct. 

L.       "Probable  cause"  means  that  based  on  the  evidence  presented  there  is  reason  to 
believe  that  the  respondent  committed  a  violation  of  law. 

M.       "Respondent"  means  a  person  or  entity  that  is  alleged  in  a  complaint  to  have 
committed  a  violation  of  law. 

N.  "Stipulated  order"  means  an  order  regarding  a  complaint  the  terms  of  which  have 
been  agreed  to  by  both  the  Executive  Director  and  the  respondent. 

0.  "Violation  of  law"  means  a  violation  of  City  laws  relating  to  campaign  finance, 
lobbying,  campaign  consulting,  conflicts  of  interest,  or  governmental  ethics,  and  State 
laws  relating  to  campaign  finance,  conflicts  of  interest,  or  governmental  ethics,  including, 
but  not  limited  to:  San  Francisco  Charter  section  15.100  et  seq.  and  Appendix  C  (ethics); 
the  San  Francisco  Campaign  and  Governmental  Conduct  Code;  the  San  Francisco 
Sunshme  OtHiimtnee,  S.F.  Administrative  Code  Ch.  67;  the  Political  Refomi  Act  of 
1974.  Government  Code  section  81000  et  seq.;  Government  Code  section  1090  et  seq.; 
and  Government  Code  section  3201,  et  seq. 

III.  COMPLAINTS 

A.        Formal  Complaints. 

1 .  Any  person  or  entity  may  tile  a  formal  complaint  alleging  a  violation  of  law. 
formal  complaints  must  he  made  in  writing  on  a  form  specifically  provided  b\  the 
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Commission  staff.  Formal  complaints  must  include  the  following  information,  upon  the 
complainant's  information  and  belief: 

(a)  the  name  and  address  of  the  respondent; 

(b)  the  provision(s)  of  law  allegedly  violated; 

(c)  the  facts  constituting  the  alleged  violation(s); 

(d)  the  names  and  addresses  of  witnesses,  if  any;  and 

(e)  identification  of  documents  or  other  evidence  which  may  prove  the  facts 
constituting  the  alleged  violation(s),  if  any. 

2.  Formal  complaints  may  be  filed  anonymously.  Any  formal  complaint  not  filed 
anonymously  must  be  verified  and  signed  by  the  complainant  under  penalty  of  perjury.  If 
the  complainant  is  an  entity,  the  complaint  must  be  verified  and  signed  under  penalty  of 
perjury  by  an  authorized  officer  or  agent  of  the  entity. 

3.  The  Executive  Director  shall  process  and  review  all  formal  complaints^following 
the  process  described  in  Section  IV. 

B.  Informal  Complaints.  Any  person  or  entity  may  file  an  informal  complaint 
alleging  a  violation  of  law  by  submitting  a  complaint  by  telephone,  in  person,  or  in 
writing  other  than  on  the  form  prescribed  by  the  Commission.  The  Executive  Director 
shall  have  no  obligation  but  has  the  discretion  to  process  and  review  informal  complaints. 

C.  Complaints  Initiated  by  the  Executive  Director.  The  Executive  Director  may 
initiate  complaints.  These  complaints  need  not  conform  to  the  requirements  for  formal 
complaints  specified  in  subsection  A  of  this  Section. 

D.  Complaints  Allesins  a  Violation  of  the  Sunshine  Ordinance.  Any  complaint  that 
alleses  a  violation  of  the  San  Francisco  Sunshine  Ordinance  shall  be  soverned  by  the 
Ethics  Commission  Regulations  for  Complaints  Allesins  Violations  of  Sunshine 
Ordinance. 

IV.      REVIEW  OF  COMPLAINTS 

A.  Preliminary  Review.  The  Executive  Director  must  conduct  a  preliminary  review 
of  each  formal  complaint.  This  inquiry  may  include  reviewing  relevant  documents, 
communicating  with  the  complainant,  communicating  with  the  respondent,  and  any  other 
inquiry  to  determine  whether  a  full  investigation  is  warranted. 

B.  Dismissal  of  Complaint.  Based  on  the  allegations  and  information  contained  in  a 
complaint,  and  the  Executive  Director's  preliminary  review,  the  Executive  Director  may 
dismiss  the  complaint  if  the  allegations  do  not  warrant  further  action  for  reasons  that  may 
include,  but  are  not  limited  to: 


1 .  Credible  evidence  clearly  refutes  the  allegations. 

2.  The  allegations,  if  true,  do  not  constitute  a  violation  of  law  within  the 
Commission's  jurisdiction. 

3.  The  complaint  contains  an  expression  of  opinions,  rather  than  specific 
allegations. 

4.  The  allegations  contained  in  the  complaint  are  already  under  investigation,  or 
already  have  been  resolved,  by  the  Commission  or  another  law  enforcement 
agency. 

If  the  Executive  Director  dismisses  a  complaint  under  this  section,  the  Executive  Director 
shall  take  no  further  action  on  the  complaint,  except  that  he  or  she  may:  1)  inform  the 
complainant  of  the  Executive  Director's  decision;  2)  at  his  or  her  discretion,  issue  a 
warning  letter  to  the  respondent;  or  3)  at  his  or  her  discretion,  refer  the  complaint  to 
another  agency  for  its  appropriate  action. 

The  Executive  Director  shall  provide  a  monthly  summary  to  the  Commission  of  each 
complaint  dismissed,  including  the  reasons  for  dismissal,  provided  that  such  information 
shall  comply  with  the  confidentiality  requirements  of  the  Charter. 

C.       There  is  Reason  to  Believe  a  Violation  May  Have  Occurred.  If,  based  on  the 
allegations  and  information  contained  in  a  complaint,  and  the  Executive  Director's 
preliminary  review,  the  Executive  Director  determines  that  there  is  reason  to  believe  that 
a  violation  of  law  may  have  occurred,  the  Executive  Director  shall  immediately  forward 
the  complaint  to  the  District  Attorney  and  the  City  Attorney. 

Within  ten  business  days  after  receipt  of  the  complaint,  the  District  Attorney  and  City 
Attorney  shall  inform  the  Commission  whether  the  District  Attorney  or  City  Attorney  has 
initiated  or  intends  to  pursue  an  investigation  of  the  complaint. 

If  neither  the  District  Attorney  nor  City  Attorney  intends  to  pursue  an  investigation,  the 
Executive  Director  shall,  within  14  days  of  such  notification,  inform  the  complainant  in 
writing  of  the  action,  if  any,  that  he  or  she  has  taken  or  plans  to  take  on  the  complaint, 
together  with  the  reasons  for  such  action  or  non-action.  If  the  Executive  Director  has  not 
informed  the  complainant  of  the  action  that  he  or  she  has  taken  or  plans  to  take  on  the 
complaint  within  14  days,  the  complainant  shall  be  notified  of  the  reasons  for  the  delay 
and  shall  subsequently  receive  notification  as  provided  above. 

V.       CONDUCT  OF  INVESTIGATIONS 

A.  Factual  Investigation.  The  Executive  Director's  investigation  may  include,  but  shall 
not  be  limited  to,  the  interview  of  the  respondent(s)  and  any  witnesses,  the  deposition  of 
rcspondent(s)  and/or  witnesses,  and  the  review  of  documentary  and  other  evidence. 


B.  Subpoenas.  During  an  investigation,  the  Executive  Director  may  compel  by 
subpoena  the  testimony  of  witnesses  and  the  production  of  documents  relevant  to  the 
investigation. 

VI.  DETERMINATION  THAT  THERE  IS  NOT  PROBABLE  CAUSE  TO 
BELIEVE  A  VIOLATION  OF  LAW  HAS  OCCURRED 

A.  Executive  Director  Determination  and  Calendaring.  If  the  Executive  Director 
determines  that  there  is  not  probable  cause  to  believe  that  a  violation  of  law  has  occurred, 
the  Executive  Director  shall  inform  the  Commission  of  that  determination  and  provide 
clear  and  concise  reasons  supporting  that  determination.  Thereafter  any  two  or  more 
members  of  the  Commission  may  cause  the  item  to  be  calendared  for  consideration  by 
the  full  Commission  in  a  closed  session  at  the  next  Commission  meeting  held  no  sooner 
than  ten  days  after  the  date  the  Executive  Director  informs  the  Commission  of  the 
Executive  Director's  determination.  Commissioner's  requests  that  a  complaint  be 
calendared  for  consideration  by  the  fiill  Commission  must  be  received  by  the  Executive 
Director  not  less  than  five  days  prior  to  the  date  of  the  meeting,  so  that  the  Executive 
Director  may  comply  with  the  applicable  notice  and  agenda  requirements. 

B.  Commission  Decision  Not  to  Dismiss.  If  the  matter  is  calendared  for 
consideration  by  the  Commission,  and  if  the  Commission  decides  that  there  is  reason  to 
believe  that  a  violation  of  law  may  have  occurred,  the  Commission  shall  direct  the 
Executive  Director  either  to  investigate  the  matter  further  or  to  prepare  a  probable  cause 
report  and  schedule  a  probable  cause  hearing. 

C.  Commission  Decision  to  Dismiss.  If  the  matter  is  calendared  for  consideration 
by  the  Commission,  and  if  the  Commission  decides  that  there  is  not  reason  to  believe  that 
a  violation  of  law  may  have  occurred,  the  Commission  shall  take  no  further  action  on  the 
complaint  other  than:  1)  inform  the  complainant  and  respondent  of  the  Commission's 
decision;  2)  at  the  Commission's  discretion,  issue  a  warning  letter  to  the  respondent;  or 
3)  at  the  Commission's  discretion,  refer  the  complaint  to  another  agency  for  its 
appropriate  action. 

D.  Commission  Decision  Not  to  Calendar.  If  the  Executive  Director  determines 
that  there  is  not  probable  cause  to  believe  that  a  violation  of  law  has  occurred,  and  if  after 
the  Executive  Director  informs  the  Commission  of  the  determination  the  Commission 
does  not  calendar  the  matter  for  consideration  pursuant  to  section  VI(A),  the  Executive 
Director  shall  take  no  further  action  except  that  he  or  she  may:  1)  inform  the  complainant 
and  respondent  of  the  Executive  Director's  decision;  2)  at  his  or  her  discretion,  issue  a 
warning  letter  to  the  respondent;  or  3)  at  his  or  her  discretion,  refer  the  complaint  to 
another  agency  for  its  appropriate  action. 

VII.  RECOMMENDATION  THAT  THERE  IS  PROBABLE  CAUSE  TO 
BELIEVE  A  VIOLATION  OF  LAW  HAS  OCCURRED 


A.  Probable  Cause  Report.  When  the  Executive  Director  determines  there  is 
probable  cause  to  believe  a  violation  of  law  has  occurred,  the  Executive  Director  shall 
prepare  a  written  "probable  cause  report"  and  schedule  a  probable  cause  hearing.  The 
probable  cause  report  shall  contain  a  summary  of  the  laws  that  the  Executive  Director 
believes  the  respondent(s)  violated  and  evidence  gathered  through  the  investigation, 
including  any  exculpatory  and  mitigating  information.  In  the  probable  cause  report,  the 
1  .\ccuii\  c  Director  may  present  statements  including  hearsay,  declarations  of 
investigators  or  others  relating  to  the  statements  of  witnesses,  or  the  examination  of 
physical  evidence.  Unless  otherwise  permitted  by  the  Commission  Chair  or  the 
Commission  Chair's  designee  for  good  cause  shown,  the  probable  cause  report  shall  not 
exceed  25  pages  excluding  attachments. 

B.  Delivery'  of  Probable  Cause  Report  and  Notice  of  Probable  Cause  Hearing. 

The  Executive  Director  shall  deliver  to  each  respondent  a  copy  of  the  probable  cause 
report,  with  w  ritten  notice  of  the  date,  time  and  location  of  the  probable  cause  hearing,  at 
least  45  days  in  advance  of  the  hearing  date.  The  notice  shall  inform  each  respondent 
that  he  or  she  has  the  right  to  be  present  and  represented  by  counsel  at  the  probable  cause 
hearing. 

C.  Response  to  the  Probable  Cause  Report. 

1 .  Each  respondent  may  submit  a  written  response  to  the  probable  cause  report.  The 
response  may  contain  legal  arguments,  a  summary  of  evidence,  and  any  mitigating  or 
exculpatory  information.  Unless  otherwise  permitted  by  the  Commission  Chair  or  the 
Commission  Chair's  designee  for  good  cause  shown,  the  response  shall  not  exceed  25 
pages  excluding  attachments. 

2.  Each  respondent  who  submits  a  response  must  deliver  the  response  no  later  than 
20  days  prior  to  the  date  of  the  probable  cause  hearing.  Unless  the  parties  agree  to 
deliver  materials  by  email,  the  respondent  must  deliver  a  total  of  eight  copies  of  the 
response  to  the  Executive  Director.  The  Executive  Director  must  then  immediately 
distribute  copies  of  the  response  to  the  Commission.  The  respondent  must  also  deliver 
one  copy  of  the  response  to  every  other  respondent  named  in  the  probable  cause  report. 

D.  Rebuttal .  The  Executive  Director  may  submit  evidence  or  argument  in  rebuttal 
to  a  response.  If  the  Executive  Director  chooses  to  do  so  the  Executive  Director  must 
deliver  the  rebuttal  to  the  Commission  and  each  respondent  named  in  the  probable  cause 
report  no  later  than  seven  days  prior  to  the  date  of  the  probable  cause  hearing.  Unless 
otherwise  permitted  by  the  Commission  Chair  or  the  Commission  Chair  s  designee  for 
good  cause  shown,  the  rebuttal  shall  not  exceed  ten  pages  excluding  attachments. 

VIII.  PROHABI  J.  CAI  SF.  HEARING;  DFTERMINATTON  OF 

VVHF  I  HFR  AND  HOW  TO  PROCFFD  WITH  A  HEARING  ON 
THE  MERITS 

A.       Ciencral  Rules  and  Procedures. 


1 .  Unless  otherwise  decided  by  the  Commission,  the  Commission  shall  sit  as  a 
hearing  panel  to  conduct  the  probable  cause  hearing.  The  Commission  may  assign  one  of 
its  members  to  conduct  the  probable  cause  hearing  and  submit  a  report  and 
recommendation  to  the  Commission. 

2.  Except  for  hearinss  rcsardins  allcsed  willful  violations  of  the  Sunshine 
Ordinanee^  tThe  hearing  shall  be  closed  to  the  public  to  the  extent  permitted  by  state  law, 
unless  the  respondent  requests  that  the  probable  cause  hearing  be  held  in  public. 
Probable  cause  hearinss  rcsardins  allescd  willful  violations  of  the  Sunshine 
Ordinance  shall  be  held  at  a  public  meetins  unless  otherwise  provided  in  state  or  local 

3.  Unless  otherwise  decided  by  the  Commission,  formal  rules  of  evidence  shall  not 
apply  to  the  probable  cause  hearing.  Neither  the  Executive  Director  nor  the  respondent(s) 
may  present  live  witness  testimony  at  the  probable  cause  hearing. 

4.  The  Commission  may  find  that  there  is  probable  cause  to  believe  a  violation  of 
law  has  occurred  only  if  a  person  of  ordinary  caution  and  prudence  would  conclude, 
based  on  the  evidence,  that  there  is  a  reasonable  ground  to  suspect  that  the  respondent  has 
committed  the  violation. 

B.       Probable  Cause  Determination. 

1 .  If  the  Commission  as  a  whole  conducts  the  probable  cause  hearing,  the 
Commission  shall  make  the  probable  cause  determination  no  later  than  45  days  after  the 
date  the  hearing  is  concluded.  If  the  Commission  assigns  one  of  its  members  to  conduct 
the  probable  cause  hearing,  the  assigned  member  shall  submit  a  report  and 
recommendation  to  the  Commission  no  later  than  30  days  after  the  date  the  hearing 
concludes,  and  the  Commission  shall  make  the  probable  cause  determination  no  later 
than  45  days  after  the  assigned  member  delivers  his  or  her  report  and  recommendation. 

2.  A  determination  that  there  is  probable  cause  to  believe  that  a  violation  of  law  has 
occurred  shall  be  based  on  the  entire  record  of  the  proceedings.  Each  Commissioner  who 
participates  in  the  decision  shall  certify  on  the  record  that  he  or  she  personally  heard  or 
read  the  testimony  (either  in  person  or  by  listening  to  a  tape  or  reading  the  transcript 
prepared  by  a  court  reporter)  and  reviewed  the  evidence,  or  otherwise  reviewed  the  entire 
record. 

3.  The  Commission  shall  not  make  a  finding  of  probable  cause  if  it  is  presented  with 
clear  and  convincing  evidence  that,  prior  to  the  alleged  violation: 

(a)  the  respondent  had  requested  and  obtained  a  written  opinion  from  the 
Commission; 


(b)  the  respondent,  in  requesting  the  opinion,  disclosed  truthfully  all  the  material 
facts  pertinent  to  the  case; 


(c)  the  Commission  or  its  staff  issued  a  fornial,  written  opinion  with  which  both  the 
District  Attorney  and  City  Attorney  concurred;  and 

(d)  the  respondent  committed  the  acts  or  violations  alleged  in  the  complaint  in  good- 
faith  reliance  upon  the  formal,  written  opinion  of  the  Commission. 

4.  If  the  Commission  determines  that  there  is  not  probable  cause  to  believe  a 
violation  has  occurred,  the  Commission  shall  dismiss  the  complaint  and  take  no  further 
action  on  the  complaint,  except:  1)  inform  the  complainant  and  each  respondent  of  the 
Commission's  decision;  2)  at  the  Commission's  discretion,  issue  a  warning  letter  to  the 
respondent;  or  3)  at  the  Commission's  discretion,  refer  the  complaint  to  another  agency 
for  its  appropriate  action. 

5.  If  the  Commission  determines  that  there  is  probable  cause  to  believe  a  violation  of 
law  has  occurred,  the  Commission  shall  announce  its  determination  in  open  session.  The 
announcement  shall  contain  a  summary  of  the  allegations  for  which  the  Commission 
determines  there  is  probable  cause  to  believe  a  violation  of  law  has  occurred  and  a 
cautionary  statement  that  each  respondent  is  presumed  to  be  innocent  unless  and  until 
such  time  that  the  allegations  are  proved  in  a  subsequent  hearing  on  the  merits. 

C.  Determination  How  to  Proceed  with  Hearing  on  Merits. 

1 .  Following  a  determination  of  probable  cause  by  the  Commission,  the  Commission 
shall  proceed  with  a  hearing  on  the  merits  of  the  complaint.  Unless  otherwise  decided  by 
the  Commission,  the  Commission  shall  sit  as  the  hearing  panel  to  hear  the  merits  of  the 
case.  The  Commission  may  also  sit  as  the  hearing  panel  to  hear  the  case,  with  an  outside 
hearing  officer  presiding,  or  designate  an  individual  Commissioner  or  an  outside  hearing 
officer  to  hear  the  case  and  file  a  report  and  recommendation  for  decision  by  the 
Commission. 

2.  The  Commission  shall  provide  for  resolution  of  preliminary  matters  in  advance  of 
the  hearing  on  the  merits.  Unless  otherwise  decided  by  the  Commission,  the  Commission 
Chair  shall  hear  and  decide  preliminary  matters  pursuant  to  Section  X,  subsection  B.  The 
Commission  alternatively  may  designate  an  individual  Commissioner  or  an  outside 
hearing  officer  to  hear  and  decide  preliminary  matters. 

3.  The  Commissioner  or  hearing  officer  assigned  to  decide  preliminary  matters  shall 
also  be  authorized  to  provide  for  the  issuance  of  subpoenas. 

D.  Amending  Probable  Cause  Determination. 

Before  the  E.xecutivc  Director  has  scheduled  the  hearing  on  the  merits,  or  no  later  than  60 
days  prior  to  the  date  the  hearing  on  the  merits  is  scheduled  to  commence,  the  Executive 
Director  may  request  that  the  Commission  amend  the  probable  cause  determination  to 
add  or  amend  allegations  or  charges  against  the  respondent.  If  the  Executive  Director 
seeks  to  amend  the  prohahic  cause  determination,  the  l-Accutive  Director,  the 
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respondent(s)  and  the  Commission  shall  follow  the  procedures  set  forth  in  Sections  VII 
and  Vni,  and  the  Executive  Director  shall  issue  an  amended  accusation  and  notice  of  the 
hearing  on  the  merits  following  the  procedures  set  forth  in  Section  DC. 


IX.  ISSUANCE  OF  ACCUSATION;  SCHEDULING  AND  NOTICE  OF 

HEARING  ON  MERITS 

A.  Issuance  of  Accusation. 

Except  as  provided  in  Section  XI,  following  a  determination  of  probable  cause  by  the 
Commission,  the  Executive  Director  shall  issue  an  accusation.  The  accusation  shall 
clearly  specify  the  provisions  of  the  laws  that  each  respondent  allegedly  violated  and 
shall  set  forth  the  acts  or  omissions  with  which  each  respondent  is  charged.  The 
accusation  shall  list  only  those  charges  for  which  the  Commission  made  a  determination 
of  probable  cause.  The  Executive  Director  shall  deliver  a  copy  of  the  accusation  to  each 
respondent  ten  days  after  the  Commission's  probable  cause  determination.  The 
accusation  is  a  public  document. 

The  Executive  Director  shall  present  the  case  in  support  of  the  accusation  at  the  hearing 
on  the  merits.  The  accusation  shall  be  the  charging  document  for  the  purpose  of  the 
hearing  on  the  merits.  The  commission  shall  not  find  that  any  respondent  has  committed 
a  violation  of  law  if  the  accusation  does  not  allege  such  a  violation  and  provide  the 
respondent  notice  of  the  basis  for  the  allegation. 

B.  Scheduling  and  Notice  of  Hearing  on  Merits. 

The  Executive  Director  shall  schedule  the  hearing  on  the  merits,  and  deliver  written 
notice  of  the  date,  time  and  location  of  the  commencement  of  the  hearing  to  each 
respondent  at  least  45  days  prior  to  the  commencement  of  the  hearing.  The  notice  shall 
be  in  substantially  the  following  form: 

"You  are  hereby  notified  that  a  hearing  will  be  held 
before  the  Ethics  Commission  (or  name  of  hearing  officer 

or  assigned  Commissioner)  at  on  the  day  of  , 

20  ,  at  the  hour  of  ,  at  (location  of  ),  upon 

the  charges  made  in  the  accusation.  You  may  be  present 
at  the  hearing,  may,  but  need  not,  be  represented  by 
counsel,  may  present  any  relevant  evidence,  and  will  be 
given  an  opportunity  to  cross-examine  all  witnesses 
testifying  against  you.  You  may  request  the  issuance  of 
subpoenas  to  compel  the  attendance  of  witnesses  and  the 
production  of  books,  documents  or  other  things  by 
applying  to  the  Commission  on  or  before  (date)." 


X.       DISCOVERY;  HEARING  BRIEFS;  PRELIMINARY  MATTERS. 


A.  Discover}-.  The  Executive  Director  and  each  respondent  shall  be 
entitled  to  prc-hearing  discovery  in  accordance  with  the  provisions  of 
California  Administrative  Procedure  Act.  Government  Code.  Title  2. 
Division  3.  Part  1 .  Chapter  5.  section  1 1 500  et  seq. 

B.  Resolution  of  Preliniinan  and  Procedural  Matters. 

1 .  1  he  Executive  Director  and  any  respondent  may  present  preliminary  matters, 
unrelated  to  the  merits  of  the  accusation,  to  the  assigned  Commissioner  or  hearing  officer 
designated  to  hear  such  matters  pursuant  to  Section  VIII,  subsection  C(2).  Preliminary 
matters  may  include,  but  are  not  limited  to,  the  following: 

(a)  procedural  matters; 

(b)  disqualification  of  any  member  of  the  Commission  from  participation  in  the 
hearing  on  the  merits; 

(c)  requests  for  dismissal  of  any  charges  in  the  accusation  because,  even  if  the 
allegations  set  forth  in  the  accusation  are  true,  those  charges  do  not  state  a 
violation  of  law  as  alleged; 

(d)  discovery  motions;  and 

(e)  any  other  matters  not  related  to  the  truth  or  falsity  of  the  factual  allegations  in  the 
accusation. 

2.  A  request  for  resolution  of  preliminary  matters  must  be  delivered  to  the  assigned 
Commissioner  or  hearing  officer  no  later  than  25  days  prior  to  the  commencement  of  a 
hearing  on  the  merits.  At  the  same  time  that  the  request  is  delivered  to  the  assigned 
Commissioner  or  hearing  officer,  the  requester  must  deliver  copies  of  the  request  to  the 
Executive  Director  and  every  other  respondent  named  in  the  accusation. 

3.  The  request  for  resolution  of  preliminary  matters  may  contain  legal  arguments 
and  a  summary  of  the  facts  underlying  the  request.  Unless  otherwise  permitted  by  the 
assigned  Commissioner  or  hearing  officer  for  good  cause  shown,  the  request  shall  not 
exceed  15  pages  excluding  attachments. 

4.  The  Executive  Director  or  each  respondent  may  submit  a  written  opposition  to  a 
request  for  resolution  of  preliminary  matters.  The  opposition  must  be  delivered  to  the 
assigned  Commissioner  or  hearing  officer  no  later  than  ten  days  after  the  date  of  delivery 
of  the  request.  At  the  same  time  that  the  opposition  is  delivered  to  the  assigned 
Commissioner  or  hearing  officer,  the  party  submitting  the  opposition  must  deliver  copies 
of  the  opposition  to  the  Executive  Director  and  every  other  respondent  named  in  the 
accusation.  Unless  otherwise  permitted  by  the  assigned  Commissioner  or  hearing  officer 
for  good  cause  shown,  the  opposition  shall  not  exceed  ten  pages  excluding  attachments. 


5.  The  requestor  may  submit  a  written  reply  to  an  opposition.  The  reply  must  be 
delivered  to  the  assigned  Commissioner  or  hearing  officer  no  later  than  five  days  after  the 
date  of  delivery  of  the  opposition.  At  the  same  time  that  the  reply  is  delivered  to  the 
assigned  Commissioner  or  hearing  officer,  the  party  submitting  the  reply  must  deliver 
copies  of  the  reply  to  the  Executive  Director  and  every  other  respondent  named  in  the 
accusation.  Unless  otherwise  permitted  by  the  assigned  Commissioner  or  hearing  officer 
for  good  cause  shown,  the  reply  shall  not  exceed  five  pages  excluding  attachments. 

6.  The  assigned  Commissioner  or  hearing  officer  shall  issue  a  written  decision  on 
each  request  for  resolution  of  preliminary  matters  no  later  than  five  days  prior  to  the 
commencement  of  the  hearing  on  the  merits. 

7.  The  Executive  Director  or  any  respondent  may  submit  a  written  request  for 
reconsideration,  by  the  Commission,  assigned  Commissioner  or  hearing  officer  who  will 
conduct  the  hearing  on  the  merits,  of  any  decision  made  on  preliminary  matters.  A  party 
requesting  reconsideration  shall  deliver  the  request  on  the  Commission,  assigned 
Commissioner  or  hearing  officer,  and  the  Executive  Director  and  any  other  respondent, 
no  less  than  three  days  prior  to  the  hearing  on  the  merits. 

8.  Before  or  during  the  hearing  on  the  merits,  the  Executive  Director  and  any 
respondent  may  file  a  request  for  resolution  of  a  procedural  matter  affecting  the  conduct 
of  the  hearing.  This  request  shall  be  directed  to  the  Commissioner  or  hearing  officer 
designated  to  hear  preliminary  matters  pursuant  to  Section  VIII,  subsection  C(2).  The 
request  shall  follow  the  process  outlined  by  paragraphs  2  through  5  of  this  section,  except 
that  the  request  may  be  submitted  later  than  25  days  prior  to  the  commencement  of  the 
hearing  on  the  merits  but  may  not  be  submitted  after  the  conclusion  of  the  hearing  on  the 
merits.  If  either  party  requests  a  written  decision,  the  assigned  Commissioner  or  hearing 
officer  shall  issue  a  written  decision  no  later  than  20  days  after  the  date  of  the  request. 

C.       Hearing  Briefs. 

The  Executive  Director  shall,  and  any  respondent  may,  submit  a  hearing  brief  The  brief 
shall  outline  significant  legal  arguments  and  list  evidence  and  witnesses  to  be  presented 
at  the  hearing.  The  brief  is  not  required  to  list  anticipated  rebuttal  evidence  or  rebuttal 
witnesses.  Unless  the  Commission  or  outside  hearing  officer  agrees  to  accept  briefs  by 
email,  six  copies  of  the  brief  shall  be  delivered  to  the  Commission,  assigned 
Commissioner,  or  outside  hearing  officer  no  later  than  20  days  prior  to  the  date  the 
hearing  on  the  merits  commences.  The  Executive  Director  shall  deliver  a  copy  of  the 
Executive  Director's  brief  to  each  respondent  named  in  the  accusation.  Each  respondent 
who  chooses  to  submit  a  brief  shall  deliver  copies  of  the  respondent's  brief  to  the 
Executive  Director  and  to  every  other  respondent  named  in  the  accusation. 


D.       Issuance  of  Hearing  Subpoenas. 


The  Executive  Director  and  any  respondent  named  in  the  accusation  may  request  the 
issuance  of  subpoenas  for  the  attendance  of  witnesses  and  for  the  production  of 
documents  at  the  hearing  on  the  merits.  Requests  for  the  issuance  of  subpoenas  should  be 
dcii\  ered  no  later  than  20  days  prior  to  the  commencement  of  the  hearing  on  the  merits. 
The  request  shall  be  accompanied  by  a  declaration  specifying  the  name  and  address  of  the 
witnesses  and  setting  forth  the  materiality  of  their  testimony.  If  the  request  is  for  a 
document  subpoena,  it  shall  be  accompanied  by  a  declaration  which  includes  the 
following  information:  a  specific  description  of  the  documents  sought:  an  explanation  of 
\\h_\  ihc  JocLimcnls  are  necessary  for  the  resolution  of  the  complaint:  and  the  name  and 
addrcsi>  ofihc  w  iuiess  who  has  possession  or  control  of  the  documents.  Subpoenas  may 
be  issued  upon  approval  of  the  Commission  or  the  Commissioner  or  hearing  officer 
designated  by  Section  VIII,  subsection  C(2). 

XI.  D1SCC)\  FRY  OF  EXCULPATORY  INFORMATION  AND 
DISMISSAL  OF  COMPLAINT  PRIOR  TO  HEARING  ON 
THE  MERITS 

A.  Discover}'  of  Exculpatory  Information,  Following  the  delivery  of  the  probable 
cause  report,  if  the  Executive  Director  is  aware  of  or  discovers  any  exculpatory 
information  with  respect  to  any  charge  listed  in  the  accusation,  the  Executive  Director 
shall  notify  the  Commission  and  the  respondent(s)  of  this  information. 

B.  Dismissal  Recommendation.  After  a  determination  of  probable  cause  and  before 
a  hearing  on  the  merits,  the  Executive  Director  may  recommend  that  the  Commission 
dismiss  the  complaint.  The  Executive  Director  may  make  such  a  recommendation  based 
on  the  Executive  Director's  discovery  of  exculpatory  information  or  other  good  cause.  In 
such  situations,  if  he  or  she  has  not  done  so  already,  the  Executive  Director  is  not 
required  to  issue  an  accusation  and  the  Commission  need  not  hold  a  hearing  on  the 
merits,  unless  the  Commission  overrides  the  Executive  Director's  dismissal 
recommendation. 

C.  Commission  Consideration  of  Dismissal  Recommendation.  The  Executive 
Director  shall  present  the  dismissal  recommendation  and_the  reasons  for  the 
recommendation  to  the  Commission  in  a  public  memorandum.  Thereafter,  any  two  or 
more  members  of  the  Commission  may  cause  the  complaint  to  be  calendared  for 
consideration  by  the  full  Commission  in  open  session  at  the  next  Commission  meeting 
occurring  no  sooner  than  ten  days  from  the  date  the  Executive  Director  informs  the 
Commission  of  the  Executive  Director's  recommendation.  A  Commissioner's  request 
that  a  complaint  be  calendared  must  be  received  by  the  Executive  Director  no  fewer  than 
five  days  prior  to  the  date  of  the  meeting,  so  that  the  Executive  Director  may  comply  with 
the  applicable  notice  and  agenda  requirements.  If  two  or  more  members  of  the 
Commission  do  not  cause  the  complaint  to  be  calendared,  or  if  in  open  session  a  majority 
of  the  Commission  does  not  vote  to  override  the  dismissal  recommendation,  the 
Commission  shall  take  no  further  action  on  the  complaint  except:  1)  inform  the 
complainant  and  each  respondent  of  the  Commission's  decision;  2)  at  the  Commission's 


discretion,  issue  a  warning  letter  to  the  respondent;  or  3)  at  the  Commission's  discretion, 
refer  the  complaint  to  another  agency  for  it  appropriate  action. 

D.       Dismissal  or  Removal  of  Specific  Charges.  After  a  determination  of  probable 
cause  and  before  a  hearing  on  the  merits,  the  Executive  Director  may  decide  not  to 
proceed  with  a  specific  charge  listed  in  the  accusation.  If  the  Executive  Director  makes 
such  a  determination,  the  Executive  Director  shall  immediately  notify  in  writing  the 
respondent(s)  and  the  Commission  or  hearing  officer.  If  the  Executive  Director  provides 
such  notice,  the  Commission  shall  not  find  a  violation  based  on  the  specific  charge  or 
violation  after  a  hearing  on  the  merits. 

XII.    HEARING  ON  THE  MERITS 

A.       General  Rules  and  Procedures. 

1 .  Public  Hearing 

The  hearing  on  the  merits  shall  be  open  to  the  public,  provided  that  either  the  Executive 
Director  or  the  respondent(s)  may  request  that  the  Commission,  assigned  Commissioner 
or  hearing  officer  exclude  any  witnesses. 

2.  Standard  of  Proof 

The  Commission  may  determine  that  a  respondent  has  committed  a  violation  of  law  only 
if  a  person  of  ordinary  caution  and  prudence  would  conclude,  based  on  a  preponderance 
of  the  evidence,  that  the  respondent  has  committed  the  violation. 

3.  Rules  of  Evidence 

All  evidence  admissible  in  an  administrative  proceeding  governed  by  the  California 
Administrative  Procedure  Act  shall  be  admissible  in  a  hearing  on  the  merits.  The 
Executive  Director  and  each  respondent  shall  have  the  right  to  call  and  examine 
witnesses  under  oath  or  affirmation,  to  introduce  exhibits,  to  cross-examine  and  impeach 
witnesses,  and  to  rebut  any  evidence  presented. 

4.  Exhibits 

Where  both  parties  stipulate  to  the  admissibility  of  an  exhibit,  the  parties  shall  so  advise 
the  Commission  in  advance  of  the  hearing.  For  all  other  exhibits,  each  party-  may  move 
to  admit  a  particular  exhibit  at  the  hearing,  and  the  other  party  shall  have  an  opportunity 
to  object  prior  to  the  ruling  on  the  admission. 


5.  Witnesses 


Witnesses  shall  be  examined  by  the  parties  as  follows:  direct  examination,  cross- 
examination,  re-direct.  After  the  parties  have  concluded  their  examination  of  a  witness, 
Commissioners  shall  have  an  opportunity  to  pose  questions  to  the  witness. 

6.       Oral  Argument 

At  the  hearing,  the  Executive  Director  and  each  respondent  shall  be  allowed  oral 
argument.  The  Commission,  assigned  Commissioner,  or  hearing  officer  shall  determine 
ihc  appropriate  length  for  the  arguments. 

B.  Finding  of  Violation. 

If  the  Commission  as  a  whole  conducts  the  hearing  on  the  merits,  the  Commission  shall 
determine,  no  later  than  45  days  after  the  date  the  hearing  is  concluded,  whether  the 
respondent  has  committed  a  violation  of  law.  If  the  Commission  assigns  one  of  its 
members  or  an  outside  hearing  officer  to  conduct  the  hearing  on  the  merits,  the  assigned 
member  or  hearing  officer  shall  submit  a  report  and  recommendation  to  the  Commission 
no  later  than  30  days  after  the  date  the  hearing  is  concluded.  Thereafter,  the  Commission 
shall  determine,  no  later  than  45  days  after  the  date  the  report  and  recommendation  is 
delivered,  whether  the  respondent  has  committed  a  violation  of  law. 

The  votes  of  at  least  three  Commissioners  are  required  to  find  a  violation  of  law.  The 
finding  of  a  violation  shall  be  supported  by  findings  of  fact  and  conclusions  of  law  and 
shall  be  based  on  the  entire  record  of  the  proceedings.  Each  Commissioner  who 
participates  in  the  decision  shall  certify  on  the  record  that  he  or  she  personally  heard  the 
testimony  (either  in  person  or  by  listening  to  a  tape  or  recording  of  the  proceeding)  and 
reviewed  the  evidence,  or  otherwise  reviewed  the  entire  record  of  the  proceedings. 

C.  Administrative  Orders  and  Penalties. 

1 .        The  votes  of  at  least  three  Commissioners  are  required  to  impose  orders  and 
penalties  for  a  violation.  The  Commission  may  issue  orders  and  penalties  requiring  the 
respondent(s)  to: 

(a)  cease  and  desist  the  violation; 

(b)  file  any  reports,  statements  or  other  documents  or  information  required  by  law; 
and/or 

(c)  pay  a  monetary  penalty  to  the  general  fund  of  the  City  in  an  amount  permitted 
under  the  law  that  the  Commission  finds  the  respondent  has  violated,  or,  if  the  law 
does  not  specify  the  amount  of  the  monetary  penalty,  in  an  amount  up  to  five 
thousand  dollars  ($5,000)  for  each  violation,  or  three  times  the  amount  which  the 
respondent  failed  to  report  properly  or  unlawfully  contributed,  expended,  gav  e  or 
received,  whichever  is  greater. 


2.  When  deciding  on  an  order  and  penalties,  the  Commission  shall  consider  all  the 
relevant  circumstances  surrounding  the  case,  including  but  not  limited  to: 

(a)  the  severity  of  the  violation; 

(b)  the  presence  or  absence  of  any  intention  to  conceal,  deceive,  or  mislead; 

(c)  whether  the  violation  was  deliberate,  negligent  or  inadvertent; 

(d)  whether  the  violation  was  an  isolated  incident  or  part  of  a  pattern; 

(e)  whether  the  respondent  has  a  prior  record  of  violations  of  law;  and 

(f)  the  degree  to  which  the  respondent  cooperated  with  the  investigation  and 
demonstrated  a  willingness  to  remedy  any  violations. 

3.  Unless  otherwise  ordered  by  the  Commission,  any  penalties  imposed  by  the 
Commission  must  be  paid  in  full  by  the  respondent  within  90  days  of  the  Commission's 
decision. 

D.       Finding  of  No  Violation. 

If  the  Commission  determines  that  there  is  insufficient  evidence  to  establish  that  the 
respondent  has  committed  a  violation,  or  if  the  Commission  determines  that  there  is 
sufficient  evidence  to  establish  that  the  respondent  has  not  committed  a  violation,  the 
Commission  shall  publicly  announce  this  fact.  Thereafter,  the  Commission  shall  take  no 
fiirther  action  on  the  complaint.  The  Executive  Director  shall  inform  each  respondent 
and  complainant  of  the  Commission's  determination. 

Xin.   MISCELLANEOUS  PROVISIONS 

A.  Ex  Parte  Communications. 

Once  a  complaint  is  filed,  no  Commissioner  or  staff  member  shall  engage  in  oral  or 
written  communications  outside  of  a  Commission  meeting,  interview  or  settlement 
conference  regarding  the  merits  of  an  enforcement  action  with  the  respondent  or 
complainant  or  any  person  communicating  on  behalf  of  the  respondent  or  complainant 
unless  the  communication  is  necessary  for  the  conduct  of  the  investigation  or 
enforcement  action. 

B.  Access  to  Complaints  and  Related  Documents  and  Deliberations. 

1.        Except  as  described  in  subsection  3  for  complaints  allcsins  violations  of  the 
San  Francisco  Sunshine  Ordinance,  nNo  complaint,  response  thereto,  investigative  file 
or  information  contained  therein,  or  Commissioner  and  staff  deliberations  about 
complaints  shall  be  disclosed  except  as  necessary  to  the  conduct  of  an  investigation,  prior 
to  a  probable  cause  determination. 


2.         Alter  a  deicrniination  of  probable  eause,  the  probable  report,  the  response,  and 
the  rebuttal  shall  be  confidential,  unless  the  respondent  requested  that  the  probable  cause 
hearing  be  public.  All  investigative  documents,  including  notes  and  memoranda,  created 
prior  to  the  probable  cause  determination,  such  as  the  complaint,  shall  remain 
cotitulcmial.  c\cc[M  that  the  Executive  Director  may  provide  a  copy  of  the  complaint  to 
the  rcN[\>ndcni(  s )  il'ilic  l.xecutive  Director  determines  that  disclosure  is  necessary  to  the 
conduct  of  the  inv  estigation.  All  investigative  documents,  including  notes  and 
memoranda,  created  by  the  Executive  Director  and  his  or  her  staff  after  the  probable 
cause  determination  shall  be  confidential,  except  for  the  accusation,  until  any  such 
documents  are  either  delivered  to  the  Commission  or  respondent(s),  introduced  as 
evidence  or  an  exhibit,  or  distributed  for  public  consumption,  such  as  an  agenda  or  press 
release. 
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43.      In  addition  to  the  prohibition  on  ex  parte  communications  stated  in  Section  XIII, 
subsection  A,  except  at  a  public  meeting  of  the  Commission,  Commissioners  are 
prohibited,  prior  to  a  final  determination  on  the  merits  of  a  complaint,  from  engaging  in 
oral  or  written  communications  regarding  the  merits  of  a  complaint  or  enforcement  action 
with  any  person  or  entity  unless  the  communication  is  necessary  for  the  conduct  of  the 
investigation  or  enforcement  action.  After  a  final  determination  on  the  merits  of  a 
complaint,  Commissioners  may  discuss  matters  in  the  public  record. 


C.       Oaths  and  Affirmations. 


The  Commission,  and  individual  Commissioners  and  hearing  officers  assigned  to  conduct 
hearings,  may  administer  oaths  and  affirmations. 

D.       Selection  of  Designee  by  the  Executive  Director. 

Whenever  the  Executive  Director  designates  an  individual  other  than  a  member  of  the 
Commission  staff  to  perform  a  duty  arising  from  the  Charter  or  these  Regulations,  the 
I'xecutive  Director  shall  notify  the  Commission  of  the  designation  no  later  than  the  next 
business  day. 


E.        Powers  and  Duties  of  Hearing  Officers. 


1.  Unless  otherwise  provided,  whenever  the  Commission  assigns  an  individual 
Commissioner  or  hearing  officer  to  hear  any  matter  under  these  Regulations,  the  assigned 
Commissioner  or  hearing  officer  shall  have  the  same  authority,  and  be  subject  to  the 
same  restrictions,  as  the  Commission. 

2.  When  an  individual  Commissioner  or  a  hearing  officer  is  assigned  to  hear  and 
decide  preliminary  matters  in  advance  of  a  hearing  on  the  merits,  he  or  she  shall  make  an 
actual  determination.  This  determination  may  be  reviewed  by  the  Commission  upon 
request  by  the  Executive  Director  or  a  respondent,  pursuant  to  the  procedures  specified  in 
Section  X,  subsection  B(7). 

3.  When  an  individual  Commissioner  or  a  hearing  officer  is  assigned  to  conduct  a 
probable  cause  hearing  or  hearing  on  the  merits,  he  or  she  shall  submit  a  report  and 
recommendation  for  decision  by  the  Commission.  The  report  and  recommendation  shall 
contain  proposed  findings  of  fact  and  conclusions  of  law.  Copies  of  the  report  and 
recommendation  shall  be  delivered  to  the  Commission,  Executive  Director,  and  each 
respondent  no  later  than  30  days  after  the  date  the  hearing  is  concluded.  Thereafter,  the 
Executive  Director  shall  calendar  the  matter  for  consideration  at  the  next  Commission 
meeting  not  less  than  15  days  after  the  date  the  report  and  recommendation  is  delivered  to 
the  Commission. 

4.  When  the  Commission  sits  as  the  hearing  panel  to  hear  a  case,  with  an  outside 
hearing  officer  presiding,  the  hearing  officer  shall  rule  on  procedural  matters  and  on  the 
admission  and  exclusion  of  evidence  only,  and  shall  have  no  role  in  the  decision  on  the 
merits. 

F.  Statute  of  Limitations. 

1 .  Unless  otherwise  stated  in  local  or  State  law,  for  statute  of  limitations  purposes, 
an  action  or  proceeding  for  administrative  penalties  is  brought  or  commenced  by  the 
Executive  Director  on  the  date  the  Executive  Director  delivers  the  probable  cause  report. 

2.  If  there  is  no  statute  of  limitations  for  violations  of  the  law  allegedly  violated,  the 
probable  cause  report  must  be  delivered  within  four  years  of  the  date  of  events  which 
form  the  basis  of  the  complaint,  or  the  date  that  the  events  constituting  the  basis  of  the 
complaint  were  discovered  by  the  Ethics  Commission,  whichever  is  later. 

G.  Extensions  of  Time  and  Continuances. 

Whenever  the  Executive  Director,  a  respondent,  or  a  witness  is  required  to  complete  an 
act  or  produce  materials  pursuant  to  these  Regulations,  that  party  may  request  an 
extension  of  time.  Requests  for  extensions  of  time  may  be  made  to  the  Commission 
Chair  or  the  Commission  Chair's  designee.  The  requester  must  deliver  the  request  to  the 
Commission  Chair  or  designee  and  provide  a  copy  of  the  request  to  all  other  parties  no 
later  than  ten  business  days  before  the  deadline  to  complete  an  act  or  produce  materials. 
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The  Commission  Chair  or  designee  shall  have  the  discretion  to  consider  untimely 
requests.  The  Commission  Chair  or  designee  shall  approve  or  deny  the  request  within 
ri\c  business  days  of  the  submission  of  the  request.  The  Commission  Chair  or  designee 
nia>  grant  the  request  only  upon  a  showing  of  good  cause. 

The  Executive  Director  or  any  respondent  may  request  the  continuance  of  a  hearing  date. 
The  requester  must  deliver  the  request  to  the  Commission  Chair  or  the  individual 
Commissioner  or  hearing  officer  assigned  to  hold  the  hearing,  and  provide  a  copy  of  the 
request  to  all  other  parties  no  later  than  ten  business  days  before  the  date  of  the  hearing. 
The  Commission  Chair  or  the  individual  Commissioner  or  hearing  officer  assigned  to 
hold  the  hearing  shall  have  the  discretion  to  consider  untimely  requests. 

rhc  Commission  Chair  or  the  individual  Commissioner  or  hearing  officer  assigned  to 
hold  the  hearing  shall  approve  or  deny  the  request  within  five  working  days  of  the 
submission  of  the  request.  The  Commission  Chair  or  the  individual  Commissioner  or 
hearing  officer  assigned  to  hold  the  hearing  may  grant  the  request  only  upon  a  showing  of 
good  cause. 

H.  Referrals  to  Other  Enforcement  Agencies. 

At  any  time  after  the  filing  of  a  complaint,  the  Commission  or  Executive  Director  may 
refer  the  matter  to  another  government  agency  or  official  if  the  Commission  or  Executive 
Director  determines  that  the  agency  or  official  may  more  appropriately  resolve  the 
allegations  in  the  complaint  or  enforce  the  applicable  provisions  of  law.  A  copy  of  all 
information  gathered  by  the  Commission  staff  shall  be  sent  to  the  agency  or  official 
together  with  the  referral. 

A  determination  by  the  Executive  Director  or  the  Commission  that  no  further  action 
should  be  taken  on  a  matter  shall  not  prevent  any  other  government  agency  from 
initiating  its  own  enforcement  action,  including  disciplinary  action,  based  on  the  same 
allegations  and  facts. 

I.  Recordings  and  Transcripts. 

Every  probable  cause  hearing  and  hearing  on  the  merits  shall  be  tape-recorded.  Where 
the  Commission  assigns  a  Commissioner  to  conduct  a  probable  cause  hearing,  and  where 
the  Commission  assigns  a  Commissioner  or  hearing  officer  to  conduct  a  hearing  on  the 
merits,  the  hearing  shall  also  be  recorded  stenographically.  The  Commission  shall  retain 
the  tapes  until  the  opportunity  for  legal  challenge  has  been  exhausted.  Copies  of  a  tape 
shall  be  available  to  the  respondent  upon  request. 

.1.        Place  of  Delivery. 

1 .  Whenever  these  Regulations  require  delivery  to  the  Commission,  its  members,  or 
the  Executive  Director,  delivery  shall  be  effected  at  the  Commission  office. 


2.  Whenever  these  regulations  require  delivery  to  a  respondent  or  his  or  her 
committee,  delivery  shall  be  effective  and  sufficient  if  made  by  U.S.  mail,  personal 
delivery  or  any  other  means  of  delivery  agreed  upon  by  the  parties  under  section  II, 
subsection  F,  to: 

a.  If  the  respondent  is  a  City  employee,  to  the  address  listed  with  the 
(Controller/  Payroll)  as  the  employee's  current  address. 

b.  If  the  respondent  is  a  former  City  employee,  to  the  address  listed  with  the 
City's  retirement  system. 

c.  If  the  respondent  is  a  current  or  former  candidate  or  committee  registered 
with  the  Ethics  Commission,  to  the  address  provided  to  the  Ethics  Commission  by  that 
candidate  or  committee. 

d.  If  subsections  (a)  through  (c)  are  not  applicable,  to  an  address  reasonably 
calculated  to  give  notice  to  and  reach  the  respondent. 

It  is  the  responsibility  of  City  employees,  or  candidates  or  committees  who  file  reports 
with  the  Ethics  Commission,  to  maintain  accurate  addresses  with  relevant  City 
Departments.  The  Executive  Director  therefore  may  rely  on  those  addresses  in  carrying 
out  the  objectives  of  the  Commission. 

3.  Delivery  is  effective  upon  the  date  of  delivery,  not  the  date  of  receipt. 
K.       Page  Limitations  and  Format  Requirements. 

Whenever  these  Regulations  impose  a  page  limitation,  a  "page"  means  one  side  of  an  SYz 
inch  by  1 1  inch  page,  with  margins  of  at  least  one  inch  at  the  left,  right,  top  and  bottom  of 
the  page,  typewritten  and  double-spaced  in  no  smaller  than  12  point  type.  Each  page  and 
any  attachments  shall  be  consecutively  numbered. 

L.       Public  Summary  of  Dismissed  Complaints. 

Notwithstanding  any  other  provision  of  these  regulations,  the  Executive  Director  may 
provide  a  public  summary  of  dismissed  complaints.  Such  summary  may  include,  but 
need  not  be  limited  to,  a  generic  description  of  each  dismissed  complaint  and  a  summary 
of  the  reasons  for  dismissal,  provided  that  such  information  shall  comply  with  the 
confidentiality  requirements  of  the  Charter. 

M.      Conclusion  of  Hearing  on  the  Merits. 

For  the  purposes  of  these  Regulations,  a  hearing  on  the  merits  concludes  on  the  last  date 
on  which  the  Commission  hears  argument  or  testimony  in  the  proceeding. 

XIV.    STIPULATED  ORDERS 
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A.  At  any  time  after  the  Commission  takes  jurisdiction  over  a  complaint,  the 
Executive  Director  may  enter  into  negotiations  with  a  respondent  for  the  purpose  of 
resolving  the  factual  and  legal  allegations  in  a  complaint  by  way  of  a  stipulation,  decision 
and  order.  Any  proposed  stipulation,  decision  and  order  shall  explicitly  state  that: 

(1)  the  proposed  stipulation,  decision  and  order  is  subject  to  approval  by  the 
Commission; 

(2)  the  respondent  knowingly  and  voluntarily  waives  any  and  all  procedural  rights 
under  the  law  and  these  Regulations; 

(3)  the  respondent  understands  and  acknowledges  that  the  stipulation  is  not  binding 
on  any  other  law  enforcement  agency,  and  does  not  preclude  the  Commission  or  its 
staff  from  referring  the  matter  to,  cooperating  with,  or  assisting  any  other 
government  agency  with  regard  to  the  matter,  or  any  other  matter  related  to  it; 

(4)  the  respondent  agrees  that  in  the  event  the  Commission  refuses  to  approve  the 
proposed  stipulation,  it  shall  become  null  and  void;  and 

(5)  in  the  event  the  Commission  rejects  the  proposed  stipulation  and  a  full 
evidentiary  hearing  before  the  Commission  becomes  necessary,  no  member  of  the 
Commission  shall  be  disqualified  because  of  prior  consideration  of  the  stipulation. 

B.  The  stipulated  order  shall  set  forth  the  pertinent  facts  and  may  include  an 
agreement  as  to  anything  that  could  be  ordered  by  the  Commission  under  its  authority 
pursuant  to  Charter  section  C3. 699-1 3. 

C.  Once  the  Executive  Director  enters  into  a  stipulated  agreement  with  a  respondent, 
the  Executive  Director  shall  inform  the  Commission  of  this  stipulation.  Thereafter,  any 
two  or  more  members  of  the  Commission  may  cause  the  stipulation  to  be  calendai^d  for 
consideration  by  the  full  Commission  in  a  closed  session  at  the  next  Commission  meeting 
occurring  no  sooner  than  ten  days  from  the  date  the  Executive  Director  informs  the 
Commission  of  the  stipulated  agreement.  If  there  is  a  vacancy  on  the  Commission  or  if  a 
member  must  recuse  himself  or  herself  from  consideration  of  the  stipulated  order,  one 
member  of  the  Commission  may  cause  the  stipulation  to  be  calendared.  Commissioners' 
requests  that  a  stipulated  agreement  be  calendared  for  consideration  by  the  full 
Commission  must  be  received  by  the  Executive  Director  no  fewer  than  five  days  prior  to 
the  date  of  the  meeting,  so  that  the  Executive  Director  may  comply  with  the  applicable 
notice  and  agenda  requirements. 

D.  Stipulated  orders  must  be  approved  by  the  Commission  and,  upon  approval,  must 
be  announced  publicly.  The  stipulated  order  shall  have  the  fiill  force  of  an  order  of  the 
Commission. 


XV.  SEVERABILITY 


If  any  provision  of  these  Regulations,  or  the  application  thereof  to  any  person  or 
circumstance,  is  held  invalid,  the  validity  of  the  remainder  of  the  Regulations  and  the 
applicability  of  such  provisions  to  other  persons  and  circumstances  shall  not  be  affected 
thereby. 
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Ethics  Commission 

City  and  County  of  San  Francisco 


Mayor  Edwin  M.  Lee 

Mayor's  Office 

City  Hall,  Room  200 

1  Dr.  Carlton  B.  Goodlett  Place 

San  Francisco,  CA  94102 


September  24,  2012 
Dear  Mayor  Lee: 

On  July  1 8,  201 1,  the  Ethics  Commission  sent  you  a  letter  regarding  Librar>' 
Commission  President,  Jewelle  Gomez.  The  letter  stated  that  on  July  1 1,  201 1,  the 
Ethics  Commission  calendared  a  Sunshine  Ordinance  Task  Force  referral  for  discussion 
at  its  regularly  scheduled  meeting  regarding  an  alleged  public  meeting  violation  by  Ms. 
Gomez. 


After  publicly  discussing  the  matter,  the  Ethics  Commission  determined  that  Ms. 
Gomez,  willfully  violated  the  public  testimony  requirements  of  Sunshine  Ordinance 
section  67.15  when  she  shouted  down  a  member  of  the  public  and  prevented  her  from 
addressing  the  Library  Commission  during  public  comment.  The  Ethics  Commission 
also  determined  that  Ms.  Gomez's  actions  fell  below  the  standards  appropriate  for  a 
public  official.  However,  because  the  Sunshine  Ordinance  did  not  provide  the  Ethics 
Commission  with  an  ability  to  impose  specific  penalties  against  an  appointed  official 
such  as  Ms.  Gomez  for  a  violation  of  the  Ordinance,  the  Commission  voted  to 
recommend  that  you  consider  taking  steps  to  remove  Ms.  Gomez  from  her  appointed 
office  for  her  conduct. 


The  Ethics  Commission  has  not  received  a  response  from  your  office  as  to  an>-  action 
you  may  have  taken  regarding  Ms.  Gomez.  Thus,  I  am  writing  to  request  that  you 
advise  the  Commission  as  to  what  action  you  have  taken,  or  will  take,  if  an\-,  in 
connection  with  this  matter. 


Sincerely, 


Benedict  Y.  Hur,  Esq. 
Chairperson 

Cc:  San  Francisco  Sunshine  Ordinance  Task  Force  Chairperson 
Jewelle  Gomez,  Library  Commission  President 


25  Van  Ness  Avenue,  Suite  220  •  San  Francisco,  CA 
E-Mail  Address:  ethics.coniniission@sfgov.org 


94102-6053*  Phone  (415)  252-3100*  Fax  (415)  252-31 12 
Web  site:  http://ww\v.sfethics.org 


CITY  OF  C: 

SanTose 


Memorandum 


CAPITAL  OF  SILICON  VALLEY 


TO: 


SAN  FRANCISCO 
ETHICS  COMMISSION 


FROM; 


LISA  HERRICK 

Sr.  Deputy  City  Attorney 


SUBJECT: 


Referral  from  Sunshine 
Ordinance  Task  Force  re 
Ethics  Complaint  No.  08-110816 


DATE: 


September  6,  2012 


INTRODUCTION 

The  San  Francisco  Sunshine  Ordinance  Task  Force  ("Sunshine  Tasl<  Force")  referred 
Ethics  Complaint  No.  08-110816  to  the  Ethics  Commission  finding  violations  of  the  San 
Francisco  Sunshine  Ordinance  against,  among  others,  the  Executive  Director  of  the 
Ethics  Commission.  Because  the  Executive  Director  of  the  Ethics  Commission  is 
named  as  a  respondent  in  the  Complaint,  I  have  been  asked  to  review  and  investigate 
the  Complaint  consistent  with  the  Ethics  Commission  Regulations  for  Investigations  and 
Enforcement  Proceedings.^ 

SUMMARY  OF  COMPLAINT 

On  March  6,  2011,  Patrick  Monette-Shaw  filed  a  complaint  with  the  Sunshine  Task 
Force  alleging  that  the  San  Francisco  Controller  and  Ethics  Commission  violated 
Sections  67.24^,  67.26^  and  67.34"^  of  the  Sunshine  Ordinance  by  failing  to  provide 
records  in  response  to  an  Immediate  Disclosure  Request  for  "any  and  all  written 
correspondence  between  the  City  Controller's  Office  and  the  Ethics  Commission  related 
to  the  Whistleblower  Complaint  filed  by  Drs.  Derek  Kerr  and  Maria  Rivero  regarding  the 
Laguna  Honda  Hospital  Patient  Gift  Fund  during  the  period  of  February  1,2010  and 
December  31,  2010." 

PROCEEDINGS  BEFORE  SUNSHINE  ORDINANCE  TASK  FORCE 

The  Sunshine  Task  Force  heard  this  matter  on  April  26,  201 1 . 

In  an  Order  of  Determination  dated  June  14,  201 1 ,  the  Task  Force  found  that  the 
Controller's  Office  violated  Section  67.25^  of  the  Sunshine  Ordinance  for  untimely 
response  to  the  Immediate  Disclosure  Request.  The  Task  Force  also  found  that  the 
Ethics  Commission  and  Controller's  Office  each  violated  Section  67.26  of  the  Sunshine 
Ordinance  by  not  keeping  withholding  to  a  minimum  and  Section  67.27^  of  the  Sunshine 
Ordinance  for  failing  to  justify  the  withholding.  The  Task  Force  ordered  the  Controller's 
Office  and  Ethics  Commission  to  release  the  records  requested  within  5  business  days 
and  appear  before  the. Compliance  and  Amendments  Committee  on  July  12,2011. 
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On  July  12,  201 1 ,  the  Compliance  and  Amendments  Committee  of  the  Task  Force 
recommended  that  the  Task  Force  find  that  Controller's  Office  staff  and  Ethics 
Commission  staff  violated  Sunshine  Ordinance  Section  67.34  for  willful  failure  to 
disclose  the  records  requested. 

On  July  26,  2011,  the  Task  Force  adopted  the  recommendation  of  the  Compliance  and 
Amendments  Committee  to  find  Controller's  Office  staff  and  Ethics  Commission  staff  in 
willful  violation  of  the  Order  of  Determination  pursuant  to  Section  67.34  of  the  Sunshine 
Ordinance  and  San  Francisco  City  Charter  Section  15. 105(e). ^  The  Task  Force  also 
voted  to  forward  the  matter  to  the  District  Attorney  and  the  Ethics  Commission  for 
enforcement  and  forward  a  copy  of  the  referral  letter  to  Mayor  Ed  Lee  and  the  San 
Francisco  Civil  Grand  Jury. 

On  August  15,  2011,  the  Task  Force  referred  its  Order  of  Determination  issued  June  14, 
201 1  to  the  Ethics  Commission  pursuant  to  Sunshine  Ordinance  Sections  67.21^  and 
67.30.^  The  Task  Force's  August  15  letter  also  provided  notification  of  willful  failure  and 
official  misconduct  findings  against  Controller's  Office  staff  and  Ethics  Commission  staff 
for  failure  to  comply  with  the  June  14  Order  of  Determination. 

REFERRALS  TO  OTHER  AGENCIES 

On  August  25,  201 1 ,  Garrett  Chatfield,  Investigator  with  the  Ethics  Commission, 
referred  the  Task  Force's  Order  of  Determination  to  Andrew  Shen,  Deputy  City 
Attorney,  San  Francisco  City  Attorney's  Office  and  Marc  Katz,  Assistant  District 
Attorney,  San  Francisco  District  Attorney's  Office. 

On  August  31,  2011,  Marc  Katz  informed  Mr.  Chatfield; 

At  this  time,  our  office  is  not  pursuing  a  criminal  investigation  concerning  this 
complaint.  Your  letter  notes  that  the  Ethics  Commission  is  "in  discussions  with 
various  outside  agencies  to  determine  if  the  matter ...  can  be  referred  to  another 
agency."  Please  provide  us  with  the  contact  information  for  the  person/agency 
that  will  handle  the  investigation.  We  will  ask  that  agency  to  inform  us  if  they 
uncover  evidence  of  criminal  conduct. 

On  September  8,  2011,  Mr.  Shen  wrote  to  John  St.  Croix,  Executive  Director  of  the 
Ethics  Commission,  to  inform  him  that  the  City  Attorney's  Office  would  not  investigate 
Complaint  No.  08-110816. 

REVIEW  OF  THE  RECORD 

I  reviewed  the  entire  file  in  this  matter,  including  the  Complaint  and  all  memoranda  and 
correspondence  related  to  the  proceedings  before  the  Sunshine  Task  Force.  I 
determined  that  it  was  not  necessary  for  me  to  conduct  additional  interviews. 
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LEGAL  ANALYSIS 

A.  Records  from  the  Controller's  Office 

San  Francisco  City  Charter  Section  F1. 11 0(b)  provides: 

Notwithstanding  any  other  provision  of  this  Charter,  or  any  ordinance  or 
regulation  of  the  Citv  and  County  of  San  Francisco,  and  except  to  the  extent 
required  by  state  or  federal  law,  all  drafts,  notes,  preliminary  reports  of 
Controller's  benchmark  studies,  audits,  investigations  and  other  reports  shall  be 
confidential. 

in  addition,  Section  F1. 107(c)  of  the  Charter  requires  in  part: 

The  Board  of  Supervisors  shall  enact  and  maintain  an  ordinance  protecting  the 
confidentiality  of  whistleblowers,  and  protecting  City  officers  and  employees  from 
retaliation  for  filing  a  complaint  with,  or  providing  information  to,  the  Controller, 
Ethics  Commission,  District  Attorney,  City  Attorney  or  a  City  department  or 
commission  about  improper  government  activity  by  City  officers  and  employees. 

The  Charter  therefore  makes  all  drafts,  notes  and  preliminary  reports  of  the  Controller's 
investigations  confidential  unless  required  to  be  disclosed  under  state  or  federal  law;  the 
identity  of  whistleblowers  is  also  confidential  under  the  Charter  as  well  as  Section 
4.123(a)  of  the  San  Francisco  Campaign  and  Governmental  Conduct  Code  which 
implements  the  Charter  provision. ''° 

No  federal  law  exists  that  requires  records  related  to  whistleblower  complaints  and 
investigations  to  be  disclosed.  Moreover,  California  Government  Code  Section 
53087.6^''  makes  records  of  an  investigative  audit  confidential  and  the  California  Public 
Records  Act  exempts  disclosure  of  records  exempted  or  prohibited  pursuant  to  state 
law.""^  Finally,  although  Drs.  Kerr  and  Rivero  apparently  submitted  a  "Waiver  of 
Confidentiality  Request  for  our  LHH  Gift  Fund  Whistleblower  Complaints",  the  conduct 
of  investigative  audits  is  governed  by  the  City's  Charter  and  state  law. 

Since  there  is  no  federal  or  state  law  that  would  compel  disclosure  of  whistleblower 
information  and  the  Sunshine  Ordinance  is  specifically  preempted  by  the  City's  Charter, 
the  information  requested  by  Mr.  Monette-Shaw  cannot  be  disclosed. 

B.  Records  from  the  Ethics  Commission 

Appendix  C3. 699-1 3(a)  of  the  San  Francisco  City  Charter  provides  in  part: 

If  the  commission,  upon  the  sworn  complaint  or  on  its  own  initiative,  determines 
that  there  is  sufficient  cause  to  conduct  an  investigation,  it  shall  investigate 
alleged  violations  of  this  charter  or  City  ordinances  relating  to  campaign  finance, 
lobbying,  conflicts  of  interest  and  governmental  ethics....  The  investigation  shall 

885109 


Memo  to  San  Francisco  Ethics  Commission 
Re:  Complaint  No.  08-110816 
September  6,  2012 
Page  4  of  17 

be  conducted  in  a  confidential  manner.  Records  of  any  investigation  shall  be 
considered  confidential  information  to  the  extent  permitted  by  state  law.  Any 
member  or  employee  of  the  commission  or  other  person  who,  prior  to  a 
determination  concerning  probable  cause,  discloses  information  about  any 
preliminary  inyestigation,  except  as  necessary  to  conduct  the  investigation,  shall 
be  deemed  guilty  of  official  misconduct.  The  unauthorized  release  of  confidential 
information  shall  be  sufficient  grounds  for  the  termination  of  the  employee  or 
removal  of  the  commissioner  responsible  for  such  release. 

Sections  6276^^  and  6276.32^'^  of  the  California  Public  Records  Act  exempt  from 
disclosure  "official  information."  California  Evidence  Code  1040  defines  "official 
information"  as  follows: 

(a)  As  used  in  this  section,  "official  information"  means  information  acquired  in 
confidence  by  a  public  employee  in  the  course  of  his  or  her  duty  and  not  open,  or 
officially  disclosed,  to  the  public  prior  to  the  time  the  claim  of  privilege  is  made. 

(b)  A  public  entity  has  a  privilege  to  refuse  to  disclose  official  information,  and  to 
prevent  another  from  disclosing  official  information,  if  the  privilege  is  claimed  by  a 
person  authorized  by  the  public  entity  to  do  so  and: 

(1 )  Disclosure  is  forbidden  by  an  act  of  the  Congress  of  the  United  States  or  a 
statute  of  this  state;  or 

(2)  Disclosure  of  the  information  is  against  the  public  interest  because  there  is 
a  necessity  for  preserving  the  confidentiality  of  the  information  that  outweighs  the 
necessity  for  disclosure  in  the  interest  of  justice;  but  no  privilege  may  be  claimed 
under  this  paragraph  if  any  person  authorized  to  do  so  has  consented  that  the 
information  be  disclosed  in  the  proceeding.  In  determining  whether  disclosure  of 
the  information  is  against  the  public  interest,  the  interest  of  the  public  entity  as  a 
party  in  the  outcome  of  the  proceeding  may  not  be  considered. 

The  City  may  refuse  to  disclose  information  acquired  in  confidence  by  a  public 
employee.  As  discussed  above,  although  Drs.  Kerr  and  Rivero  apparently  submitted  a 
"Waiver  of  Confidentiality  Request  for  our  LHH  Gift  Fund  Whistleblower  Complaints", 
the  conduct  of  investigative  audits  is  governed  by  the  City's  Charter  and  state  law  and 
so  neither  physician  is  authorized  to  waive  the  privilege. 

The  City's  Charter  deems  confidential  records  of  investigations  by  the  Ethics 
Commission  to  the  extent  provided  by  state  law.  Since  state  law  protects  "official 
information"  and  the  Sunshine  Ordinance  is  preempted  by  the  City's  Charter,  the 
information  requested  by  Mr.  Monette-Shaw  cannot  be  disclosed. 
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RECOMMENDATION 

For  the  reasons  explained  above,  the  Sunshine  Ordinance  Task  Force  did  not  apply  the 
law  correctly.  I  recommend  that  the  Commission  dismiss  Complaint  08-1 10816,  in 
which  the  Sunshine  Task  Force  found  violations  of  Sections  67.25  67.26,  67.27  and 
67.34  of  the  Sunshine  Ordinance. 

Please  note  that  one  member  of  the  Commission  may  cause  this  Complaint  to  be 
calendared  for  consideration  by  the  full  Commission  in  an  open  session  at  the  next 
Commission  meeting,  which  is  scheduled  for  September  24,  2012.^^  A  request  for 
consideration  by  the  full  Commission  must  be  received  by  staff  to  the  Ethics 
Commission  by  Wednesday,  September  19,  2012  (no  fewer  than  five  days  before  the 
date  of  the  Commission  meeting)  so  that  staff  may  comply  with  the  applicable  notice 
and  agenda  requirements.^^ 


For  questions,  please  contact  Lisa  Herrick,  Sr.  Deputy  City  Attorney,  at  408-535-1900. 


^  I  am  a  Senior  Deputy  City  Attorney  for  ttie  San  Jose  Office  of  ttie  City  Attorney.  One  of  my  first 
assignments  when  I  joined  the  City  Attorney's  Office  in  August  2006  was  to  staff  the  Sunshine  Reform 
Task  Force,  which  met  for  two  years.  Over  that  period,  the  Task  Force  made  a  number  of 
recommendations  about  increasing  transparency  in  meetings  and  access  to  documents  in  San  Jose. 

1  also  advise  City  officials  and  employees  on  the  Brown  Act,  California  Public  Records  Act,  Political 
Reform  Act  and  the  City's  ethics  ordinances. 

I  advise  the  City  Clerk  on  all  matters  related  to  the  Clerk's  Office,  including  elections.  1  also  staff  the 
Elections  Commission.  I  have  handled  litigation  matters  involving  the  City's  Campaign  Finance  and 
Lobbying  ordinances. 

Before  joining  the  City  Attorney's  Office,  I  worked  for  the  County  of  Santa  Clara  for  nearly  5  years;  one  of 
my  assignments  was  to  advise  the  Registrar  of  Voters.  1  started  my  law  career  in  a  private  law  firm  where 
I  handled  general  litigation  matters  for  ten  years. 

^  Sec.  67.24.  Public  Information  That  Must  Be  Disclosed. 

Notwithstanding  a  department's  legal  discretion  to  withhold  certain  information  under  the  California  Public 
Records  Act,  the  following-  policies  shall  govern  specific  types  of  documents  and  information  and  shall 
provide  enhanced  rights  of  public  access  to  information  and  records: 


RICHARD  DOYLE 
City  Attorney 


By: 


LISA  HERRICK 

Sr.  Deputy  City  Attorney 
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(a)  Drafts  and  Memoranda. 

(1)  Except  as  provided  In  subparagraph  (2),  no  preliminary  draft  or  department  memorandum,  whether  in 
printed  or  electronic  form,  shall  be  exempt  from  disclosure  under  Government  Code  Section  6254, 
subdivision  (a)  or  any  other  provision.  If  such  a  document  is  not  normally  kept  on  file  and  vjould  otherwise 
be  disposed  of,  its  factual  content  is  not  exempt  under  subdivision  (a).  Only  the  recommendation  of  the 
author  may,  in  such  circumstances,  be  withheld  as  exempt. 

(2)  Draft  versions  of  an  agreement  being  negotiated  by  representatives  of  the  City  with  some  other  party 
need  not  be  disclosed  immediately  upon  creation  but  must  be  preserved  and  made  available  for  public 
review  for  10  days  prior  to  the  presentation  of  the  agreement  for  approval  by  a  policy  body,  unless  the 
body  finds  that  and  articulates  how  the  public  interest  would  be  unavoidably  and  substantially  harmed  by 
compliance  with  this  10  day  rule,  provided  that  policy  body  as  used  in  this  subdivision  does  not  include 
committees  In  the  case  of  negotiations  for  a  contract,  lease  or  other  business  agreement  in  which-an 
agency  of  the  City  is  offering  to  provide  facilities  or  services  in  direct  competition  with  other  public  or 
private  entities  that  are  not  required  by  law  to  make  their  competing  proposals  public  or  do  not  in  fact 
make  their  proposals  public,  the  policy  body  may  postpone  public  access  to  the  final  draft  agreement  until 
it  is  presented  to  it  for  approval. 

(b)  Litigation  Material. 

(1)  Notwithstanding  any  exemptions  otherwise  provided  by  law,  the  following  are  public  records  subject  to 
disclosure  under  this  Ordinance: 

(1)  A  pre-litigation  claim  against  the  City; 

(ii)  A  record  previously  received  or  created  by  a  department  in  the  ordinary  course  of  business  that  was 
not  attorney/client  privileged  when  it  was  previously  received  or  created; 

(ill)  Advice  on  compliance  with,  analysis  of,  an  opinion  concerning  liability  under,  or  any  communication 
otherwise  concerning  the  California  Public  Records  Act,  the  Ralph  M.  Brown  Act,  the  Political  Reform  Act, 
any  San  Francisco  governmental  ethics  code,  or  this  Ordinance. 

(2)  Unless  otherwise  privileged  under  California  law,  when  litigation  is  finally  adjudicated  or  otherwise 
settled,  records  of  all  communications  between  the  department  and  the  adverse  party  shall  be  subject  to 
disclosure,  including  the  text  and  terms  of  any  settlement. 

(c)  Personnel  Information.  None  of  the  following  shall  be  exempt  from  disclosure  under  Government  Code 
Section  6254,  subdivision  (c),  or  any  other  provision  of  California  Law  where  disclosure  is  not  forbidden: 

(1 )  The  job  pool  characteristics  and  employment  and  education  histories  of  all  successful  job  applicants, 
including  at  a  minimum  the  following  information  as  to  each  successful  job  applicant: 

(i)  Sex,  age  and  ethnic  group; 

(ii)  Years  of  graduate  and  undergraduate  study,  degree(s)  and  major  or  discipline; 

(iii)  Years  of  employment  in  the  private  and/or  public  sector; 

(iv)  Whether  currently  employed  in  the  same  position  for  another  public  agency. 

(v)  Other  non-identifying  particulars  as  to  experience,  credentials,  aptitudes,  training  or  education  entered 
in  or  attached  to  a  standard  employment  application  form  used  for  the  position  in  question. 
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(2)  The  professional  biography  or  curriculum  vitae  of  any  employee,  provided  that  the  home  address, 
home  telephone  number,  social  security  number,  age,  and  marital  status  of  the  employee  shall  be 
redacted. 

(3)  The  job  description  of  every  employment  classification. 

(4)  The  exact  gross  salary  and  City-paid  benefits  available  to  every  employee. 

(5)  Any  memorandum  of  understanding  between  the  City  or  department  and  a  recognized  employee 
organization. 

(6)  The  amount,  basis,  and  recipient  of  any  performance-based  increase  in  compensation,  benefits,  or 
both,  or  any  other  bonus,  awarded  to  any  employee,  v»/hich  shall  be  announced  during  the  open  session 
of  a  policy  body  at  which  the  award  is  approved. 

(7)  The  record  of  any  confirmed  misconduct  of  a  public  employee  involving  personal  dishonesty, 
misappropriation  of  public  funds,  resources  or  benefits,  unlawful  discrimination  against  another  on  the 
basis  of  status,  abuse  of  authority,  or  violence,  and  of  any  discipline  imposed  for  such  misconduct. 

(d)  Law  Enforcement  Information. 

The  District  Attorney,  Chief  of  Police,  and  Sheriff  are  encouraged  to  cooperate  with  the  press  and  other 
members  of  the  public  in  allowing  access  to  local  records  pertaining  to  investigations,  arrests,  and  other 
law  enforcement  activity.  However,  no  provision  of  this  ordinance  is  intended  to  abrogate  or  interfere  with 
the  constitutional  and  statutory  power  and  duties  of  the  District  Attorney  and  Sheriff  as  interpreted  under 
Government  Code  section  25303,  or  other  applicable  state  law  or  judicial  decision.  Records  pertaining  tc 
any  investigation,  arrest  or  other  law  enforcement  activity  shall  be  disclosed  to  the  public  once  the  District 
Attorney  or  court  determines  that  a  prosecution  will  not  be  sought  against  the  subject  involved,  or  once 
the  statute  of  limitations  for  filing  charges  has  expired,  whichever  occurs  first.  Notwithstanding  the 
occurrence  of  any  such  event,  individual  items  of  information  in  the  following  categories  may  be 
segregated  and  withheld  if,  on  the  particular  facts,  the  public  interest  in  nondisclosure  clearly  and 
substantially  outweighs  the  public  interest  in  disclosure: 

(1)  The  names  of  juvenile  witnesses  (whose  identities  may  nevertheless  be  indicated  by  substituting  a 
number  or  alphabetical  letter  for  each  individual  interviewed); 

(2)  Personal  or  otherwise  private  information  related  to  or  unrelated  to  the  investigation  if  disclosure 
would  constitute  an  unwarranted  invasion  of  privacy; 

(3)  The  identity  of  a  confidential  source; 

(4)  Secret  investigative  techniques  or  procedures; 

(5)  Information  whose  disclosure  would  endanger  law  enforcement  personnel;  or 

(6)  Information  whose  disclosure  would  endanger  the  successful  completion  of  an  investigation  where  the 
prospect  of  enforcement  proceedings  is  concrete  and  definite. 

This  subdivision  shall  not  exempt  from  disclosure  any  portion  of  any  record  of  a  concluded  inspection  or 
enforcement  action  by  an  officer  or  department  responsible  for  regulatory  protection  of  the  public  health, 
safety,  or  welfare. 
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(e)  Contracts,  Bids  and  Proposals 

(1)  Contracts,  contractors"  bids,  responses  to  requests  for  proposals  and  all  other  records  of 
communications  between  the  department  and  persons  or  firms  seeking  contracts  shall  be  open  to 
inspection  immediately  after  a  contract  has  been  awarded.  Nothing  in  this  provision  requires  the 
disclosure  of  a  private  person's  or  organization's  net  worth  or  other  proprietary  financial  data  submitted 
for  qualification  for  a  contract  or  other  benefit  until  and  unless  that  person  or  organization  is  awarded  the 
contract  or  benefit.  All  bidders  and  contractors  shall  be  advised  that  information  provided  which  is 
covered  by  this  subdivision  will  be  made  available  to  the  public  upon  request.  Immediately  after  any 
review  or  evaluation  or  rating  of  responses  to  a  Request  for  Proposal  ("RFP")  has  been  completed, 
evaluation  forms  and  score  sheets  and  any  other  documents  used  by  persons  in  the  RFP  evaluation  or 
contractor  selection  process  shall  be  available  for  public  inspection.  The  names  of  scorers,  graders  or 
evaluators,  along  with  their  individual  ratings,  comments,  and  score  sheets  or  comments  on  related 
documents,  shall  be  made  immediately  available  after  the  review  or  evaluation  of  a  RFP  has  been 
completed. 

(2)  Notwithstanding  the  provisions  of  this  subdivision  or  any  other  provision  of  this  ordinance,  the  Director 
of  Public  Health  may  withhold  from  disclosure  proposed  and  final  rates  of  payment  for  managed  health 
care  contracts  if  the  Director  determines  that  public  disclosure  would  adversely  affect  the  ability  of  the  City 
to  engage  in  effective  negotiations  for  managed  health  care  contracts.  The  authority  to  withhold  this 
information  applies  only  to  contracts  pursuant  to  which  the  City  (through  the  Department  of  Public  Health) 
either  pays  for  health  care  services  or  receives  compensation  for  providing  such  services,  including 
mental  health  and  substance  abuse  services,  to  covered  beneficiaries  through  a  pre-arranged  rate  of 
payment.  This  provision  also  applies  to  rates  for  managed  health  care  contracts  for  the  University  of 
California,  San  Francisco,  if  the  contract  involves  beneficiaries  who  receive  services  provided  jointly  by 
the  City  and  University.  This  provision  shall  not  authorize  the  Director  to  withhold  rate  information  from 
disclosure  for  more  than  three  years. 

(3)  During  the  course  of  negotiations  for: 

(i)  personal,  professional,  or  other  contractual  services  not  subject  to  a  competitive  process  or  where  such 
a  process  has  arrived  at  a  stage  where  there  is  only  one  qualified  or  responsive  bidder; 

(ii)  leases  or  permits  having  total  anticipated  revenue  or  expense  to  the  City  and  County  of  five  hundred 
thousand  dollars  ($500,000)  or  more  or  having  a  term  of  ten  years  or  more;  or 

(iii)  any  franchise  agreements,  all  documents  exchanged  and  related  to  the  position  of  the  parties, 
including  draft  contracts,  shall  be  made  available  for  public  inspection  and  copying  upon  request.  In  the 
event  that  no  records  are  prepared  or  exchanged  during  negotiations  in  the  above-mentioned  categories, 
or  the  records  exchanged  do  not  provide  a  meaningful  representation  of  the  respective  positions,  the  city 
attorney  or  city  representative  familiar  with  the  negotiations  shall,  upon  a  written  request  by  a  member  of 
the  public,  prepare  written  summaries  of  the  respective  positions  within  five  working  days  following  the 
final  day  of  negotiation  of  any  given  week.  The  summaries  will  be  available  for  public  inspection  and 
copying.  Upon  completion  of  negotiations,  the  executed  contract,  including  the  dollar  amount  of  said 
contract,  shall  be  made  available  for  inspection  and  copying.  At  the  end  of  each  fiscal  year,  each  City 
department  shall  provide  to  the  Board  of  Supervisors  a  list  of  all  sole  source  contracts  entered  into  during 
the  past  fiscal  year.  This  list  shall  be  made  available  for  inspection  and  copying  as  provided  for  elsewhere 
in  this  Article. 

(f)  Budgets  and  Other  Financial  Information.  Budgets,  whether  tentative,  proposed  or  adopted,  for  the  City 
or  any  of  its  departments,  programs,  projects  or  other  categories,  and  all  bills,  claims,  invoices,  vouchers 
or  other  records  of  payment  obligations  as  well  as  records  of  actual  disbursements  showing  the  amount 
paid,  the  payee  and  the  purpose  for  which  payment  is  made,  other  than  payments  for  social  or  other 
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services  whose  records  are  confidential  by  law,  shall  not  be  exempt  from  disclosure  under  any 
circumstances. 

(g)  Neither  the  City  nor  any  office,  employee,  or  agent  thereof  may  assert  California  Public  Records  Act 
Section  6255  or  any  similar  provision  as  the  basis  for  withholding  any  documents  or  information 
requested  under  this  ordinance. 

(h)  Neither  the  City  nor  any  office,  employee,  or  agent  thereof  may  assert  an  exemption  for  withholding 
for  any  document  or  information  based  on  a  "deliberative  process"  exemption,  either  as  provided  by 
California  Public  Records  Act  Section  6255  or  any  other  provision  of  law  that  does  not  prohibit  disclosure 

(i)  Neither  the  City,  nor  any  office,  employee,  or  agent  thereof,  may  assert  an  exemption  for  withholding 
for  any  document  or  information  based  on  a  finding  or  showing  that  the  public  interest  in  withholding  the 
information  outweighs  the  public  interest  in  disclosure.  All  withholdings  of  documents  or  information  must 
be  based  on  an  express  provision  of  this  ordinance  providing  for  withholding  of  the  specific  type  of 
information  in  question  or  on  an  express  and  specific  exemption  provided  by  California  Public  Records 
Act  that  is  not  forbidden  by  this  ordinance. 

^  Sec.  67.26.  Withholding  Kept  to  a  Minimum. 

No  record  shall  be  withheld  from  disclosure  in  its  entirety  unless  all  information  contained  in  it  is  exempt 
from  disclosure  under  express  provisions  of  the  California  Public  Records  Act  or  of  some  other  statute. 
Information  that  is  exempt  from  disclosure  shall  be  masked,  deleted  or  othenA/ise  segregated  in  order  that 
the  nonexempt  portion  of  a  requested  record  may  be  released,  and  keyed  by  footnote  or  other  clear 
reference  to  the  appropriate  justification  for  withholding  required  by  section  67.27  of  this  article.  This  v/ork 
shall  be  done  personally  by  the  attorney  or  other  staff  member  conducting  the  exemption  review.  The 
work  of  responding  to  a  public-records  request  and  preparing  documents  for  disclosure  shall  be 
considered  part  of  the  regular  work  duties  of  any  city  employee,  and  no  fee  shall  be  charged  to  the 
requester  to  cover  the  personnel  costs  of  responding  to  a  records  request. 

Sec.  67.34.  Willful  Failure  Shall  Be  Official  Misconduct. 

The  willful  failure  of  any  elected  official,  department  head,  or  other  managerial  city  employee  to  discharge 
any  duties  imposed  by  the  Sunshine  Ordinance,  the  Brown  Act  or  the  Public  Records  Act  shall  be 
deemed  official  misconduct.  Complaints  involving  allegations  of  willful  violations  of  this  ordinance,  the 
Brown  Act  or  the  Public  Records  Act  by  elected  officials  or  department  heads  of  the  City  and  County  of 
San  Francisco  shall  be  handled  by  the  Ethics  Commission. 

^  Sec.  67.25.  Immediacy  of  Response. 

(a)  Notwithstanding  the  10-day  period  for  response  to  a  request  permitted  in  Government  Code  Section 
6256  and  in  this  Article,  a  written  request  for  information  described  in  any  category  of  non-exempt  public 
information  shall  be  satisfied  no  later  than  the  close  of  business  on  the  day  following  the  day  of  the 
request.  This  deadline  shall  apply  only  if  the  words  "Immediate  Disclosure  Request"  are  placed  across  the 
top  of  the  request  and  on  the  envelope,  subject  line,  or  cover  sheet  in  which  the  request  is  transmitted. 
Maximum  deadlines  provided  in  this  article  are  appropriate  for  more  extensive  or  demanding  requests, 
but  shall  not  be  used  to  delay  fulfilling  a  simple,  routine  or  otherwise  readily  answerable  request. 

(b)  If  the  voluminous  nature  of  the  information  requested,  its  location  in  a  remote  storage  facility  or  the 
need  to  consult  with  another  interested  department  warrants  an  extension  of  10  days  as  provided  in 
Government  Code  Section  6456.1,  the  requester  shall  be  notified  as  required  by  the  close  of  business  on 
the  business  day  following  the  request. 


Memo  to  San  Francisco  Ethics  Commission 
Re:  Complaint  No.  08-110816 
September  6,  2012 
Page  10  of  17 


(c)  The  person  seeking  the  information  need  not  state  his  or  her  reason  for  making  the  request  or  the  use 
to  which  the  information  will  be  put,  and  requesters  shall  not  be  routinely  asked  to  make  such  a 
disclosure.  Where  a  record  being  requested  contains  information  most  of  which  is  exempt  from  disclosure 
under  the  California  Public  Records  Act  and  this  article,  however,  the  City  Attorney  or  custodian  of  the 
record  may  inform  the  requester  of  the  nature  and  extent  of  the  non-exempt  information  and  inquire  as  to 
the  requester's  purpose  for  seeking  it,  in  order  to  suggest  alternative  sources  for  the  information  which 
may  involve  less  redaction  or  to  otherwise  prepare  a  response  to  the  request, 

(d)  Notwithstanding  any  provisions  of  California  Law  or  this  ordinance,  in  response  to  a  request  for 
information  describing  any  category  of  non-exempt  public  information,  when  so  requested,  the  City  and 
County  shall  produce  any  and  all  responsive  public  records  as  soon  as  reasonably  possible  on  an 
incremental  or  "rolling"  basis  such  that  responsive  records  are  produced  as  soon  as  possible  by  the  end 
of  the  same  business  day  that  they  are  reviewed  and  collected.  This  section  is  intended  to  prohibit  the 
withholding  of  public  records  that  are  responsive  to  a  records  request  until  all  potentially  responsive 
documents  have  been  reviewed  and  collected.  Failure  to  comply  with  this  provision  is  a  violation  of  this 
article. 

^  Sec.  67.27.  Justification  of  Withholding. 

Any  withholding  of  information  shall  be  justified,  in  writing,  as  follows: 

(a)  A  withholding  under  a  specific  permissive  exemption  in  the  California  Public  Records  Act,  or 
elsewhere,  which  permissive  exemption  is  not  forbidden  to  be  asserted  by  this  ordinance,  shall  cite  that 
authority. 

(b)  A  withholding  on  the  basis  that  disclosure  is  prohibited  by  law  shall  cite  the  specific  statutory  authority 
in  the  Public  Records  Act  or  elsewhere. 

(c)  A  withholding  on  the  basis  that  disclosure  would  incur  civil  or  criminal  liability  shall  cite  any  specific 
statutory  or  case  law,  or  any  other  public  agency's  litigation  experience,  supporting  that  position. 

(d)  When  a  record  being  requested  contains  information,  most  of  which  is  exempt  from  disclosure  under 
the  California  Public  Records  Act  and  this  Article,  the  custodian  shall  inform  the  requester  of  the  nature 
and  extent  of  the  ncnexempt  information  and  suggest  alternative  sources  for  the  information  requested,  if 
available. 

'SEC.15.105.  SUSPENSION  AND  REMOVAL. 

(a)     ELECTIVE  AND  CERTAIN  APPOINTED  OFFICERS.  Any  elective  officer,  and  any  member  of  the 
Airport  Commission,  Asian  Art  Commission,  Civil  Service  Commission,  Commission  on  the  Stati.'s  of 
Women,  Golden  Gate  Concourse  Authority  Board  of  Directors,  Health  Commission,  Human  Services 
Commission,  Juvenile  Probation  Commission,  Municipal  Transportation  Agency  Board  of  Directors,  Port 
Commission,  Public  Utilities  Commission,  Recreation  and  Park  Com-mission,  Fine  Arts  Museums  Board 
of  Trustees,  Taxi  Commission,  War  Memorial  and  Performing  Art  Center  Board  of  Trustees,  Board  of 
Education  or  Community  College  Board  is  subject  to  suspension  and  removal  for  official  misconduct  as 
provided  in  this  section.  Such  officer  m.ay  be  suspended  by  the  Mayor  and  the  Mayor  shall  appoint  a 
qualified  person  to  discharge  the  duties  of  the  office  during  the  period  of  suspension.  Upon  such 
suspension,  the  Mayor  shall  immediately  notify  the  Ethics  Commission  and  Board  of  Supervisors  thereof 
in  writing  and  the  cause  thereof,  and  shall  present  written  charges  against  such  suspended  officer  to  the 
Ethics  Commission  and  Board  of  Supervisors  at  or  prior  to  their  next  regular  meetings  following  such 
suspension,  and  shall  immediately  furnish  a  copy  of  the  same  to  such  officer,  who  shall  have  the  right  to 
appear  with  counsel  before  the  Ethics  Commission  in  his  or  her  defense.  The  Ethics  Commission  shall 
hold  a  hearing  not  less  than  five  days  after  the  filing  of  written  charges.  After  the  hearing,  the  Ethics 
Commission  shall  transmit  the  full  record  of  the  hearing  to  the  Board  of  Supervisors  with  a 
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recommendation  as  to  wlnether  tine  charges  should  be  sustained.  If,  after  reviewing  the  complete  record, 
the  charges  are  sustained  by  not  less  than  a  three-fourths  vote  of  all  members  of  the  Board  of 
Supervisors,  the  suspended  officer  shall  be  removed  from  office;  if  not  so  sustained,  or  if  not  acted  on  by 
the  Board  of  Supervisors  within  30  days  after  the  receipt  of  the  record  from  the  Ethics  Commission,  the 
suspended  officer  shall  thereby  be  reinstated. 

(b)  BUILDING  INSPECTION  COMMISSION,  PLANNING  COMMISSION,  BOARD  OF  APPEALS, 
ELECTIONS  COMMISSION,  ETHICS  COMMISSION,  AND  ENTERTAINMENT  COMMISSION.  Members 
of  the  Building  Inspection  Commission,  the  Planning  Commission,  the  Board  of  Appeals,  the  Elections 
Commission,  the  Ethics  Commission,  and  the  Entertainment  Commission  may  be  suspended  and 
removed  pursuant  to  the  provisions  of  subsection  (a)  of  this  section  except  that  the  Mayor  may  initiate 
removal  only  of  the  Mayor's  appointees  and  the  appointing  authority  shall  act  in  place  of  the  Mayor  for  all 
other  appointees. 

(c)  REMOVAL  FOR  CONVICTION  OF  A  FELONY  CRIME  INVOLVING  MORAL  TURPITUDE. 

(1)  Officers  Enumerated  in  Subsections  (a)  and  (b). 

(A)  An  appointing  authority  must  immediately  remove  from  office  any  official  enumerated  in 
subsections  (a)  or  (b)  upon: 

(i)  a  court's  final  conviction  of  that  official  of  a  felony  crime  involving  moral  turpitude;  and 

(ii)  a  determination  made  by  the  Ethics  Commission,  after  a  hearing,  that  the  crime  for 
which  the  official  was  convicted  warrants  removal. 

(B)  For  the  purposes  of  this  subsection,  the  Mayor  shall  act  as  the  appointing  authority  for  any 
elective  official. 

f  (C)    Removal  under  this  subsection  is  not  subject  to  the  procedures  in  subsections  (a)  and  (b) 

I  of  this  section. 

(2)  Other  Officers  and  Employees. 

(A)  At  will  appointees.  Officers  and  employees  who  hold  their  positions  at  the  pleasure  of  their 
appointing  authority  must  be  removed  upon: 

(i)  a  final  conviction  of  a  felony  crime  involving  moral  turpitude;  and 

(ii)  a  determination  made  by  the  Ethics  Commission,  after  a  hearing,  that  the  crime  for 
which  the  appointee  was  convicted  warrants  removal. 

(B)  For  cause  appointees.  Officers  and  employees  who  by  law  may  be  removed  only  for 
cause  must  be  removed  upon: 

(i)  a  final  conviction  of  a  felony  crime  involving  moral  turpitude;  and 

(ii)  a  determination  made  by  the  Ethics  Commission,  after  a  hearing,  that  the  crime  for 
which  the  appointee  was  convicted  warrants  removal. 

(3)  Penalty  for  Failure  to  Remove.  Failure  to  remove  an  appointee  as  required  under  this 
subsection  shall  be  official  misconduct 
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(d)  DISQUALIFICATION. 

(1)  (A)    Any  person  who  has  been  removed  from  any  federal,  state.  County  or  City  office  or 
employment  upon  a  final  conviction  of  a  felony  crime  involving  moral  turpitude  shall  be  ineligible  for 
election  or  appointment  to  City  office  or  employment  for  a  period  of  ten  years  after  removal. 

(B)    Any  person  removed  from  any  federal,  state,  County  or  City  office  or  employment  for 
official  misconduct  shall  be  ineligible  for  election  or  appointment  to  City  office  or  employment  for  a  period 
of  five  years  after  removal. 

(2)  (A)     Any  City  department  head,  board,  commission  or  other  appointing  authority  that 
removes  a  City  officer  or  employee  from  office  or  employment  on  the  grounds  of  official  misconduct  must 
invoke  the  disqualification  provision  in  subsection  (d)(1)(B)  and  provide  notice  of  such  disqualification  in 
writing  to  the  City  officer  or  employee. 

(B)    Upon  the  request  of  any  former  City  officer  or  employee,  the  Ethics  Commission  may, 
after  a  public  hearing,  overturn  the  application  of  the  disqualification  provision  of  subsection  (d)(1)(B)  if:  (i) 
the  decision  that  the  former  officer  or  employee  engaged  in  official  misconduct  was  not  made  after  a 
hearing  by  a  court,  the  Board  of  Supervisors,  the  Ethics  Commission,  an  administrative  body,  an 
administrative  hearing  officer,  or  a  labor  arbitrator;  and  (ii)  if  the  officer  or  employee  does  not  have  the 
right  to  appeal  his  or  her  restriction  on  holding  future  office  or  employment  to  the  San  Francisco  Civil 
Service  Commission. 

(e)  OFFICIAL  MISCONDUCT.  Official  misconduct  means  any  wrongful  behavior  by  a  public  officer  in 
relation  to  the  duties  of  his  or  her  office,  willful  in  its  character,  including  any  failure,  refusal  or  neglect  of 
an  officer  to  perform  any  duty  enjoined  on  him  or  her  by  law,  or  conduct  that  falls  below  the  standard  of 
decency,  good  faith  and  right  action  impliedly  required  of  all  public  officers  and  including  any  violation  of  a 
specific  conflict  of  interest  or  governmental  ethics  law.  When  any  City  law  provides  that  a  violation  of  the 
law  constitutes  or  is  deemed  official  misconduct,  the  conduct  is  covered  by  this  definition  and  may  subject 
the  person  to  discipline  and/or  removal  from  office. 

®  Sec.  67.21.  Process  for  Gaining  Access  to  Public  Records;  Administrative  Appeals. 

(a)  Every  person  having  custody  of  any  public  record  or  public  information,  as  defined  herein,  (hereinafter 
referred  to  as  a  custodian  of  a  public  record)  shall,  at  normal  times  and  during  normal  and  reasonable 
hours  of  operation,  without  unreasonable  delay,  and  without  requiring  an  appointment,  permit  the  public 
record,  or  any  segregable  portion  of  a  record,  to  be  inspected  and  examined  by  any  person  and  shall 
furnish  one  copy  thereof  upon  payment  of  a  reasonable  copying  charge,  not  to  exceed  the  lesser  of  the 
actual  cost  or  ten  cents  per  page. 

(b)  A  custodian  of  a  public  record  shall,  as  soon  as  possible  and  within  ten  days  following  receipt  of  a 
request  for  inspection  or  copy  of  a  public  record,  comply  with  such  request.  Such  request  may  be 
delivered  to  the  office  of  the  custodian  by  the  requester  orally  or  in  writing  by  fax,  postal  delivery,  or  e- 
mail.  If  the  custodian  believes  the  record  or  information  requested  is  not  a  public  record  or  is  exempt,  the 
custodian  shall  justify  withholding  any  record  by  demonstrating,  in  writing  as  soon  as  possible  and  within 
ten  days  following  receipt  of  a  request,  that  the  record  in  question  is  exempt  under  express  provisions  of 
this  ordinance. 

(c)  A  custodian  of  a  public  record  shall  assist  a  requester  in  identifying  the  existence,  form,  and  nature  of 
any  records  or  information  maintained  by,  available  to,  or  in  the  custody  of  the  custodian,  whether  or  not 
the  contents  of  those  records  are  exempt  from  disclosure  and  shall,  when  requested  to  do  so,  provide  in 
writing  within  seven  days  following  receipt  of  a  request,  a  statement  as  to  the  existence,  quantity,  form 
and  nature  of  records  relating  to  a  particular  subject  or  questions  with  enough  specificity  to  enable  a 
requestor  to  identify  records  in  order  to  make  a  request  under  (b).  A  custodian  of  any  public  record,  when 
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not  in  possession  of  tlie  record  requested,  shall  assist  a  requester  in  directing  a  request  to  the  proper 
office  or  staff  person. 

(d)  If  the  custodian  refuses,  fails  to  comply,  or  incompletely  complies  with  a  request  described  in  (b),  the 
person  malting  the  request  may  petition  the  supervisor  of  records  for  a  determination  whether  the  record 
requested  is  public.  The  supervisor  of  records  shall  inform  the  petitioner,  as  soon  as  possible  and  within 
10  days,  of  its  determination  whether  the  record  requested,  or  any  part  of  the  record  requested,  is  public. 
Where  requested  by  the  petition,  and  where  otherwise  desirable,  this  determination  shall  be  in  writing. 
Upon  the  determination  by  the  supervisor  of  records  that  the  record  is  public,  the  supervisor  of  records 
shall  immediately  order  the  custodian  of  the  public  record  to  comply  with  the  person's  request.  If  the 
custodian  refuses  or  fails  to  comply  with  any  such  order  within  5  days,  the  supervisor  of  records  shall 
notify  the  district  attorney  or  the  attorney  general  who  shall  take  whatever  measures  she  or  he  deems 
necessary  and  appropriate  to  insure  compliance  with  the  provisions  of  this  ordinance. 

(e)  If  the  custodian  refuses,  fails  to  comply,  or  incompletely  complies  with  a  request  described  in  (b) 
above  or  if  a  petition  is  denied  or  not  acted  on  by  the  supervisor  of  public  records,  the  person  making  the 
request  may  petition  the  Sunshine  Task  Force  for  a  determination  whether  the  record  requested  is  public. 
The  Sunshine  Task  Force  shall  inform  the  petitioner,  as  soon  as  possible  and  within  2  days  after  its  next 
meeting  but  in  no  case  later  than  45  days  from  when  a  petition  in  writing  is  received,  of  its  determination 
whether  the  record  requested,  or  any  part  of  the  record  requested,  is  public.  Where  requested  by  the 
petition,  and  where  ottierwise  desirable,  this  determination  shall  be  in  writing.  Upon  the  determination  that 
the  record  is  public,  the  Sunshine  Task  Force  shall  immediately  order  the  custodian  of  the  public  record  to 
comply  with  the  person's  request.  If  the  custodian  refuses  or  fails  to  comply  with  any  such  order  within  5 
days,  the  Sunshine  Task  Force  shall  notify  the  district  attorney  or  the  attorney  general  who  may  take 
whatever  measures  she  or  he  deems  necessary  to  insure  compliance  with  the  provisions  of  this 
ordinance.  The  Board  of  Supervisors  and  the  City  Attorney's  office  shall  provide  sufficient  staff  and 
resources  to  allow  the  Sunshine  Task  Force  to  fulfill  its  duties  under  this  provision.  Where  requested  by 
the  petition,  the  Sunshine  Task  Force  may  conduct  a  public  hearing  concerning  the  records  request 
denial.  An  authorized  representative  of  the  custodian  of  the  public  records  requested  shall  attend  any 
hearing  and  explain  the  basis  for  its  decision  to  withhold  the  records  requested. 

(f)  The  administrative  remedy  provided  under  this  article  shall  in  no  way  limit  the  availability  of  other 
administrative  remedies  provided  to  any  person  with  respect  to  any  officer  or  employee  of  any  agency, 
executive  office,  department  or  board;  nor  shall  the  administrative  remedy  provided  by  this  section  in  any 
way  limit  the  availability  of  judicial  remedies  otherwise  available  to  any  person  requesting  a  public  record. 
If  a  custodian  of  a  public  record  refuses  or  fails  to  comply  with  the  request  of  any  person  for  inspection  or 
copy  of  a  public  record  or  with  an  administrative  order  under  this  section,  the  superior  court  shall  have 
jurisdiction  to  order  compliance. 

(g)  In  any  court  proceeding  pursuant  to  this  article  there  shall  be  a  presumption  that  the  record  sought  is 
public,  and  the  burden  shall  be  upon  the  custodian  to  prove  with  specificity  the  exemption  which  applies. 

(h)  On  at  least  an  annual  basis,  and  as  otherwise  requested  by  the  Sunshine  Ordinance  Task  Force,  the 
supervisor  of  public  records  shall  prepare  a  tally  and  report  of  every  petition  brought  before  it  for  access 
to  records  since  the  time  of  its  last  tally  and  report.  The  report  shall  at  least  identify  for  each  petition  the 
record  or  records  sought,  the  custodian  of  those  records,  the  ruling  of  the  supervisor  of  public  records, 
whether  any  ruling  was  overturned  by  a  court  and  whether  orders  given  to  custodians  of  public  records 
were  followed.  The  report  shall  also  summarize  any  court  actions  during  that  period  regarding  petitions 
the  Supervisor  has  decided.  At  the  request  of  the  Sunshine  Ordinance  Task  Force,  the  report  shall  also 
include  copies  of  all  rulings  made  by  the  supen/isor  of  public  records  and  all  opinions  issued. 

(i)  The  San  Francisco  City  Attorney's  office  shall  act  to  protect  and  secure  the  rights  of  the  people  of  Ssn 
Francisco  to  access  public  information  and  public  meetings  and  shall  not  act  as  legal  counsel  for  any  city 
employee  or  any  person  having  custody  of  any  public  record  for  purposes  of  denying  access  to  the  public. 
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The  City  Attorney  may  publish  legal  opinions  in  response  to  a  request  from  any  person  as  to  whether  a 
record  or  information  is  public.  All  communications  with  the  City  Attorney's  Office  with  regard  to  this 
ordinance,  including  petitions,  requests  for  opinion,  and  opinions  shall  be  public  records 

(j)  Notwithstanding  the  provisions  of  this  section,  the  City  Attorney  may  defend  the  City  or  a  City 
Employee  in  litigation  under  this  ordinance  that  is  actually  filed  in  court  to  any  extent  required  by  the  City 
Charter  or  California  Law. 

(k)  Release  of  documentary  public  information,  whether  for  inspection  of  the  original  or  by  providing  a 
copy,  shall  be  governed  by  the  California  Public  Records  Act  (Government  Code  Section  6250  et  seq.)  in 
particulars  not  addressed  by  this  ordinance  and  in  accordance  with  the  enhanced  disclosure 
requirements  provided  in  this  ordinance. 

(I)  Inspection  and  copying  of  documentary  public  information  stored  in  electronic  form  shall  be  made 
available  to  the  person  requesting  the  information  in  any  form  requested  which  is  available  to  or  easily 
generated  by  the  department,  its  officers  or  employees,  including  disk,  tape,  printout  or  monitor  at  a 
charge  no  greater  than  the  cost  of  the  media  on  which  it  is  duplicated.  Inspection  of  documentary  public 
information  on  a  computer  monitor  need  not  be  allowed  where  the  information  sought  is  necessarily  and 
inseparably  intertwined  with  information  not  subject  to  disclosure  under  this  ordinance.  Nothing  in  this 
section  shall  require  a  department  to  program  or  reprogram  a  computer  to  respond  to  a  request  for 
information  or  to  release  information  where  the  release  of  that  information  would  violate  a  licensing 
agreement  or  copyright  law. 

^  Sec.  67.30.  The  Sunshine  Ordinance  Task  Force. 

(a)  There  is  hereby  established  a  task  force  to  be  known  as  the  Sunshine  Ordinance  Task  Force 
consisting  of  eleven  voting  members  appointed  by  the  Board  of  Supervisors.  All  members  must  have 
experience  and/or  demonstrated  interest  in  the  issues  of  citizen  access  and  participation  in  local 
government.  Two  members  shall  be  appointed  from  individuals  whose  names  have  been  submitted  by 
the  local  chapter  of  the  Society  of  Professional  Journalists,  one  of  whom  shall  be  an  attorney  and  one  of 
whom  shall  be  a  local  journalist.  One  member  shall  be  appointed  from  the  press  or  electronic  media.  One 
member  shall  be  appointed  from  individuals  whose  names  have  been  submitted  by  the  local  chapter  of 
the  League  of  Women  Voters.  Four  members  shall  be  members  of  the  public  who  have  demonstrated 
interest  in  or  have  experience  in  the  issues  of  citizen  access  and  participation  in  local  government.  Two 
members  shall  be  members  of  the  public  experienced  in  consumer  advocacy.  One  member  shall  be  a 
journalist  from  a  racial/ethnic-minority-owned  news  organization  and  shall  be  appointed  from  individuals 
whose  names  have  been  submitted  by  New  California  Media.  At  all  times  the  task  force  shall  include  at 
least  one  member  who  shall  be  a  member  of  the  public  who  is  physically  handicapped  and  who  has 
demonstrated  interest  in  citizen  access  and  participation  in  local  government.  The  Mayor  or  his  or  her 
designee,  and  the  Clerk  of  the  Board  of  Supervisors  or  his  or  her  designee,  shall  serve  as  non-voting 
members  of  the  task  force.  The  City  Attorney  shall  serve  as  legal  advisor  to  the  task  force.  The  Sunshine 
Ordinance  Task  Force  shall,  at  its  request,  have  assigned  to  in  an  attorney  from  within  the  City  Attorney"s 
Office  or  other  appropriate  City  Office,  who  is  experienced  in  public-access  law  matters.  This  attorney 
shall  serve  solely  as  a  legal  advisor  and  advocate  to  the  Task  Force  and  an  ethical  wall  will  be  maintained 
between  the  work  of  this  attorney  on  behalf  of  the  Task  Force  and  any  person  or  Office  that  the  Task 
Force  determines  may  have  a  conflict  of  Interest  with  regard  to  the  matters  being  handled  by  the  attorney. 

(b)  The  term  of  each  appointive  member  shall  be  two  years  unless  earlier  removed  by  the  Board  of 
Supervisors.  In  the  event  of  such  removal  or  in  the  event  a  vacancy  otherwise  occurs  during  the  term  of 
office  of  any  appointive  member,  a  successor  shall  be  appointed  for  the  unexpired  term  of  the  office 
vacated  in  a  manner  similar  to  that  described  herein  for  the  initial  members.  The  task  force  shall  elect  a 
chair  from  among  its  appointive  members.  The  term  of  office  as  chair  shall  be  one  year.  Members  of  the 
task  force  shall  serve  without  compensation. 
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(c)  The  task  force  shall  advise  the  Board  of  Supervisors  and  provide  information  to  other  City 
departments  on  appropriate  ways  in  which  to  implement  this  chapter.  The  tasl<  force  shall  develop 
appropriate  goals  to  ensure  practical  and  timely  implementation  of  this  chapter.  The  task  force  shall 
propose  to  the  Board  of  Supervisors  amendments  to  this  chapter.  The  task  force  shall  report  to  the  Board 
of  Supervisors  at  least  once  annually  on  any  practical  or  policy  problems  encountered  in  the 
administration  of  this  chapter.  The  Task  Force  shall  receive  and  review  the  annual  report  of  the 
Supervisor  of  Public  Records  and  may  request  additional  reports  or  information  as  it  deems  necessary. 
The  Task  Force  shall  make  referrals  to  a  municipal  office  with  enforcement  power  under  this  ordinance  or 
under  the  California  Public  Records  Act  and  the  Brown  Act  whenever  it  concludes  that  any  person  has 
violated  any  provisions  of  this  ordinance  or  the  Acts.  The  Task  Force  shall,  from  time  to  time  as  it  sees  fit, 
issue  public  reports  evaluating  compliance  with  this  ordinance  and  related  California  laws  by  the  City  or 
any  Department,  Office,  or  Official  thereof. 

(d)  in  addition  to  the  powers  specified  above,  the  Task  Force  shall  possess  such  powers  as  the  Board  of 
Supervisors  may  confer  upon  it  by  ordinance  or  as  the  People  of  San  Francisco  shall  confer  upon  it  by 
initiative. 

(e)  The  Task  Force  Commission  shall  approve  by-laws  specifying  a  general  schedule  for  meetings, 
requirements  for  attendance  by  Task  Force  members,  and  procedures  and  criteria  for  removing  members 
for  non-attendance. 

^°Sec.  4.123.  Confidentiality  Protection  for  Whistleblower  Program  Complainants  and 
Investigations. 

(a)  WHISTLEBLOWER  IDENTITY  AND  INVESTIGATIONS.  Every  officer  and  employee  of  the  City 
shall  keep  confidential:  Controller 

(i)  The  identity  of  any  person  who  makes  a  complaint  to  the  Whistleblower  Program  under 
Section  4.107  of  this  Chapter,  and  any  information  that  would  lead  to  the  disclosure  of  the  person's 
identity,  unless  the  person  who  made  the  complaint  provides  written  authorization  for  the  disclosure. 

(ii)  Complaints  or  reports  to  the  Whistleblower  Program  and  information  related  to  the 
investigation  of  the  matter,  including  drafts,  notes,  preliminary  reports,  working  papers,  records  of 
interviews,  communications  with  complainants  and  witnesses,  and  any  other  materials  and  information 
gathered  or  prepared  in  the  course  of  the  investigation. 

The  protection  of  confidentiality  set  forth  in  this  Section  applies  irrespective  of  whether  the  infomnation 
was  provided  in  writing  and  whether  the  information  was  provided  or  is  maintained  in  electronic,  digital, 
paper  or  any  other  form  or  medium. 

(b)  INQUIRY  REGARDING  IDENTITY  PROHIBITED.  In  order  to  assure  effective  implementation  of  the 
provisions  of  this  Section  providing  confidentiality  to  whistleblowers.  City  officers  and  employees  may  net 
use  any  City  resources,  including  work  time,  to  ascertain  or  attempt  to  ascertain  directly  or  indirectly  the 
identity  of  any  person  who  has  made  a  complaint  to  the  Whistleblower  Program,  unless  such  person  has 
provided  written  authorization  for  the  disclosure.  Nothing  in  this  Section  shall  preclude  an  officer  or 
employee  assigned  to  investigate  a  complaint  under  this  Chapter  from  ascertaining  the  identity  of  a 
complainant  to  the  extent  necessary  to  conduct  the  investigation. 

(c)  EXCEPTIONS.  Nothing  in  this  Section  shall  preclude  the  Controller  from  (i)  disclosing  the  identity  of 
a  person  or  other  information  to  the  extent  necessary  to  conduct  a  civil  or  criminal  investigation  or  to  take 
any  enforcement  action,  including  any  action  to  discipline  an  employee  or  take  remedial  action  against  a 
contractor,  or  (ii)  releasing  information  as  part  of  a  referral  when  referring  any  matter  to  another  Ciry 
department,  commission,  board,  officer  or  employee,  or  to  other  governmental  agencies,  for  investigation 
and  possible  disciplinary,  enforcement  or  remedial  action,  or  (ill)  releasing  infomnation  to  the  Citizens 
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Audit  Review  Board  so  that  it  may  carry  out  its  duty  to  provide  advisory  input  to  the  Controller  on  the 
Whistleblovi'er  Program,  provided  that  information  is  prepared  so  as  to  protect  the  confidentiality  of 
persons  making  complaints  and  of  investigations,  or  (iv)  releasing  information  to  inform  the  public  of  the 
nature  of  the  actions  taken  by  the  Controller  in  the  operation  of  the  Whistleblov^er  Program  provided  that 
information  is  prepared  so  as  to  protect  the  confidentiality  of  persons  making  complaints  and  of 
investigations. 

"  Government  Code  Section  53087.6. 

(a)  (1)  A  city,  county,  or  city  and  county  auditor  or  controller  who  is  elected  to  office  may  maintain  a 
whistleblower  hotline  to  receive  calls  from  persons  who  have  information  regarding  fraud,  waste,  or  abuse 
by  local  government  employees. 

(2)  A  city,  county,  or  city  and  county  auditor  or  controller  who  is  appointed  by,  or  is  an  employee  of,  a 
legislative  body  or  the  government  agency  that  is  governed  by  the  city,  county,  or  city  and  county,  shall 
obtain  approval  of  that  legislative  body  or  the  government  agency,  as  the  case  may  be,  prior  to 
establishing  the  whistleblower  hotline. 

(b)  The  auditor  or  controller  may  refer  calls  received  on  the  whistleblower  hotline  to  the  appropriate 
government  authority  for  review  and  possible  investigation. 

(c)  During  the  initial  review  of  a  call  received  pursuant  to  subdivision  (a),  the  auditor  or  controller,  or  other 
appropriate  governmental  agency,  shall  hold  in  confidence  information  disclosed  through  the 
whistleblower  hotline,  including  the  identity  of  the  caller  disclosing  the  information  and  the  parties 
identified  by  the  caller. 

(d)  A  call  made  to  the  whistleblower  hotline  pursuant  to  subdivision  (a),  or  its  referral  to  an  appropriate 
agency  under  subdivision  (b),  may  not  be  the  sole  basis  for  a  time  period  under  a  statute  of  limitation  to 
commence.  This  section  does  not  change  existing  law  relating  to  statutes  of  limitation. 

(e)  (1)  Upon  receiving  specific  information  that  an  employee  or  local  government  has  engaged  in  an 
improper  government  activity,  as  defined  by  paragraph  (2)  of  subdivision  (f),  a  city  or  county  auditor 
or  controller  may  conduct  an  investigative  audit  of  the  matter.  The  identity  of  the  person  providing  the 
information  that  initiated  the  investigative  audit  shall  not  be  disclosed  without  the  written  permission  of 
that  person,  unless  the  disclosure  is  to  a  law  enforcement  agency  that  is  conducting  a  criminal 
investigation.  If  the  specific  information  is  in  regard  to  improper  government  activity  that  occurred  under 
the  jurisdiction  of  another  city,  county,  or  city  and  county,  the  information  shall  be  forwarded  to  the 
appropriate  auditor  or  controller  for  that  city,  county,  or  city  and  county. 

(2)  Any  investigative  audit  conducted  pursuant  to  this  subdivision  shall  be  kept  confidential,  except  to 
issue  any  report  of  an  investigation  that  has  been  substantiated,  or  to  release  any  findings  resulting  from 
a  completed  investigation  that  are  deemed  necessary  to  serve  the  interests  of  the  public.  In  any  event, 
the  identity  of  the  individual  or  individuals  reporting  the  improper  government  activity,  and  the  subject 
employee  or  employees  shall  be  kept  confidential. 

(3)  Notwithstanding  paragraph  (2),  the  auditor  or  controller  may  provide  a  copy  of  a  substantiated  audit 
report  that  includes  the  identities  of  the  subject  employee  or  employees  and  other  pertinent  information 
concerning  the  investigation  to  the  appropriate  appointing  authority  for  disciplinary  purposes.  The 
substantiated  audit  report,  any  subsequent  investigatory  materials  or  information,  and  the  disposition  of 
any  resulting  disciplinary  proceedings  are  subject  to  the  confidentiality  provisions  of  applicable  local, 
state,  and  federal  statutes,  rules,  and  regulations. 


885109 


Memo  to  San  Francisco  Ethics  Commission 
Re:  Complaint  No.  08-110816 
Septembers,  2012 
Page  17  of  17 


(f)  (1)  For  purposes  of  tliis  section,  "employee"  means  any  individual  employed  by  any  county,  city,  or  city 
and  county,  including  any  charter  city  or  county,  and  any  school  district,  community  college  district, 
municipal  or  public  corporation,  or  political  subdivision  that  falls  under  the  auditor's  or  controller's 
jurisdiction, 

(2)  For  purposes  of  this  section,  "fraud,  waste,  or  abuse"  means  any  activity  by  a  local  agency  or 
employee  that  is  undertaken  in  the  performance  of  the  employee's  official  duties,  including  activities 
deemed  to  be  outside  the  scope  of  his  or  her  employment,  that  is  in  violation  of  any  local,  state,  or  federal 
law  or  regulation  relating  to  corruption,  malfeasance,  bribery,  theft  of  government  property,  fraudulent 
claims,  fraud,  coercion,  conversion,  malicious  prosecution,  misuse  of  government  property,  or  willful 
omission  to  perform  duty,  is  economically  wasteful,  or  involves  gross  misconduct. 

""^  California  Government  Code  Section  6254(k). 

California  Government  Code  Section  6276. 

Records  or  information  not  required  to  be  disclosed  pursuant  to  subdivision  (k)  of  Section  6254  may 
include,  but  shall  not  be  limited  to,  records  or  information  identified  in  statutes  listed  in  this  article. 

California  Government  Code  Section  6276.32. 

Narcotic  addict  outpatient  revocation  proceeding,  confidentiality  of  reports.  Section  3152.5,  Welfare  and 
Institutions  Code. 

Narcotic  and  drug  abuse  patients,  confidentiality  of  records.  Section  11845.5,  Health  and  Safety  Code. 

Native  American  graves,  cemeteries  and  sacred  places,  records  of,  subdivision  (r),  Section  6254. 

Notary  public,  confidentiality  of  application  for  appointment  and  commission.  Section  8201 .5. 

Nurse,  alcohol  or  dangerous  drug  diversion  and  rehabilitation  records,  confidentiality  of.  Section 
2770.12,  Business  and  Professions  Code. 

Obscene  matter,  defense  of  scientific  or  other  purpose,  confidentiality  of  recipients.  Section  31 1.8, 
Penal  Code. 

Occupational  safety  and  health  investigations,  confidentiality  of  complaints  and  complainants,  Section 
6309,  Labor  Code. 

Occupational  safety  and  health  investigations,  confidentiality  of  trade  secrets.  Section  6322,  Labor 
Code. 

Official  information  acquired  in  confidence  by  public  employee,  disclosure  of.  Sections  1040  and  1041, 
Evidence  Code. 

Oil  and  gas,  confidentiality  of  proposals  for  the  drilling  of  a  well,  Section  3724.4,  Public  Resources 
Code. 

Oil  and  gas,  disclosure  of  onshore  and  offshore  exploratory  well  records.  Section  3234,  Public 
Resources  Code. 

Oil  and  gas,  disclosure  of  well  records.  Section  3752,  Public  Resources  Code. 
Oil  and  gas  leases,  surveys  for  permits,  confidentiality  of  information,  Section  6826,  Public  Resources 
Code. 

Oil  spill  feepayer  information,  prohibition  against  disclosure,  Section  46751,  Revenue  and  Taxation 
Code. 

Older  adults  receiving  county  services,  providing  information  between  county  agencies,  confidentiality 
of.  Section  9401,  Welfare  and  Institutions  Code. 

Organic  food  certification  organization  records,  release  of,  Section  110845,  Health  and  Safety  Code. 

Osteopathic  physician  and  surgeon,  rehabilitation  and  diversion  records,  confidentiality  of,  Section 
2369,  Business  and  Professions  Code. 

Ethics  Commission  Regulations  for  Investigations  and  Enforcement  Proceedings  §  VI. A. 

""^  Ethics  Commission  Regulations  for  Investigations  and  Enforcement  Proceedings  §  VI. D. 
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INTRODUCTION 

The  San  Francisco  Sunshine  Ordinance  Task  Force  ("Sunshine  Task  Force")  referred 
Ethics  Complaint  No.  09-1 1 081 6  to  the  Ethics  Commission  finding  violations  of  the  San 
Francisco  Sunshine  Ordinance  and  California  Public  Records  Act  against  the  Ethics 
Commission.  The  referral  from  the  Sunshine  Task  Force  also  provided  notification  of 
willful  failure  and  official  misconduct  findings  against  the  Executive  Director  of  the 
Commission.  Since  this  matter  involves  the  Executive  Director  of  the  Ethics 
Commission,  Thave  been  asked  to  review  and  investigate  the  Complaint  consistent  with 
the  Ethics  Commission  Regulations  for  Investigations  and  Enforcement  Proceedings.^ 

SUMMARY  OF  COMPLAINT 

On  March  6,  201 1 ,  Patrick  Monette-Shaw  filed  a  complaint  with  the  Sunshine  Task 
Force  alleging  that  the  Ethics  Commission  violated  Sections  67.24^,  67.26^  and  67. 34^* 
of  the  Sunshine  Ordinance  by  failing  to  provide  records  in  response  to  an  Immediate 
Disclosure  Request  for: 

1.  Any  and  all  written  communication{s)  between  the  Ethics  Commission  and  the  City 
Controller's  Office  (including  the  City  Controller,  the  City  Services  Auditor,  and/or  the 
Controller's  Whistleblower  Program)  regarding  this  complaint. 

2.  The  Ethics  Commission  investigative  file(s)  regarding  the  patient  gift  fund  complaint. 

3.  Any  closing  memo(s)  authored  by  the  Ethics  Commission  staff  regarding  this  LHH 
patient  gift  fund  complaint. 

PROCEEDINGS  BEFORE  SUNSHINE  ORDINANCE  TASK  FORCE 

The  Sunshine  Task  Force  heard  this  matter  on  April  26,  201 1 . 

in  an  Order  of  Determination  dated  June  7,  201 1 ,  the  Task  Force  found  that  the  Ethics 
Commission  violated  Section  67.26  of  the  Sunshine  Ordinance  and  Government  Code 
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Section  6253  of  the  California  Public  Records  Act  by  not  disclosing  the  records 
requested.  The  Task  Force  ordered  the  Ethics  Commission  to  release  the  records 
requested  within  5  business  days  and  appear  before  the  Compliance  and  Amendments 
Committee  on  June  14,  2011. 

On  June  14,  201 1 ,  not  enough  members  of  the  Compliance  and  Amendments 
Committee  were  present  to  reach  a  quorum  and  the  Committee  could  not  meet. 

At  the  next  meeting  of  the  Compliance  and  Amendments  Committee  on  July  1 2,  201 1 , 
the  Committee  recommended  that  the  Task  Force  find  that  Ethics  Commission  staff 
violated  Sunshine  Ordinance  Section  67.34  for  willful  failure  to  disclose  the  records 
requested. 

On  July  26,  201 1 ,  the  Task  Force  adopted  the  recommendation  of  the  Compliance  and 
Amendments  Committee  to  find  Ethics  Commission  staff  in  willful  violation  of  the  Order 
of  Determination  pursuant  to  Section  67.34  of  the  Sunshine  Ordinance  and  San 
Francisco  City  Charter  Section  15.1 05(e). ^  The  Task  Force  also  voted  to  fon/vard  the 
matter  to  the  District  Attorney  and  the  Ethics  Commission  for  enforcement  and  forward 
a  copy  of  the  referral  letter  to  Mayor  Ed  Lee  and  the  San  Francisco  Civil  Grand  Jury. 

On  August  15,  2011,  the  Task  Force  referred  its  Order  of  Determination  issued  June  7, 
201 1  to  the  Ethics  Commission  pursuant  to  Sunshine  Ordinance  Sections  67.21^  and 
67.30.''  The  Task  Force's  August  15  letter  also  provided  notification  of  willful  failure  and 
official  misconduct  findings  against  Ethics  Commission  staff  for  failure  to  comply  with 
the  June  7  Order  of  Determination. 

REFERRALS  TO  OTHER  AGENCIES 

On  August  25,  201 1 ,  Garrett  Chatfield,  Investigator  with  the  Ethics  Commission, 
referred  the  Task  Force's  Order  of  Determination  to  Andrew  Shen,  Deputy  City 
Attorney,  San  Francisco  City  Attorney's  Office  and  Marc  Katz,  Assistant  District 
Attorney,  San  Francisco  District  Attorney's  Office. 

On  August  31 ,  201 1 ,  Marc  Katz  informed  Mr.  Chatfield: 

At  this  time,  our  office  is  not  pursuing  a  criminal  investigation  concerning  this 
complaint.  Your  letter  notes  that  the  Ethics  Commission  is  "in  discussions  with 
various  outside  agencies  to  determine  if  the  matter ...  can  be  referred  to  another 
agency."  Please  provide  us  with  the  contact  information  for  the  person/agency 
that  will  handle  the  investigation.  We  will  ask  that  agency  to  inform  us  if  they 
uncover  evidence  of  criminal  conduct. 

On  September  8,  201 1 ,  Mr.  Shen  wrote  to  John  St.  Croix,  Executive  Director  of  the 
Ethics  Commission,  to  inform  him  that  the  City  Attorney's  Office  would  not  investigate 
Complaint  No.  09-110816. 
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REVIEW  OF  THE  RECORD 

I  reviewed  the  entire  file  in  this  matter,  including  the  Complaint  and  all  memoranda  and 
correspondence  related  to  the  proceedings  before  the  Sunshine  Task  Force.  I 
determined  that  it  was  not  necessary  for  me  to  conduct  additional  interviews. 

LEGAL  ANALYSIS 

Appendix  C3. 699-1 3(a)  of  the  San  Francisco  City  Charter  provides  in  part: 

if  the  commission,  upon  the  sworn  complaint  or  on  its  own  initiative,  determines 
that  there  is  sufficient  cause  to  conduct  an  investigation,  it  shall  investigate 
alleged  violations  of  this  charter  or  City  ordinances  relating  to  campaign  finance, 
lobbying,  conflicts  of  interest  and  governmental  ethics. . . .  The  investigation  shall 
be  conducted  in  a  confidential  manner. '  Records  of  any  investigation  shall  be 
considered  confidential  information  to  the  extent  permitted  by  state  law.  Any 
member  or  employee  of  the  commission  or  other  person  who,  prior  to  a 
determination  concerning  probable  cause,  discloses  information  about  any 
preliminary  investigation,  except  as  necessary  to  conduct  the  investigation,  shall 
be  deemed  guilty  of  official  misconduct.  The  unauthorized  release  of  confidential 
Information  shall  be  sufficient  grounds  for  the  termination  of  the  employee  or 
removal  of  the  commissioner  responsible  for  such  release. 

Sections  6276^  and  6276.32^  of  the  California  Public  Records  Act  exempt  from 
disclosure  "official  information."  California  Evidence  Code  1040  defines  "official 
information"  as  follows: 

(a)  As  used  in  this  section,  "official  information"  means  information  acquired  in 
confidence  by  a  public  employee  in  the  course  of  his  or  her  duty  and  not  open,  or 
officially  disclosed,  to  the  public  prior  to  the  time  the  claim  of  privilege  is  made. 

(b)  A  public  entity  has  a  privilege  to  refuse  to  disclose  official  information,  and  to 
prevent  another  from  disclosing  official  information,  if  the  privilege  is  claimed  by  a 
person  authorized  by  the  public  entity  to  do  so  and: 

(1)  Disclosure  is  forbidden  by  an  act  of  the  Congress  of  the  United  States  or  a 
statute  of  this  state;  or 

(2)  Disclosure  of  the  information  is  against  the  public  interest  because  there  is 
a  necessity  for  preserving  the  confidentiality  of  the  information  that  outweighs  the 
necessity  for  disclosure  in  the  interest  of  justice;  but  no  privilege  may  be  claimed 
under  this  paragraph  if  any  person  authorized  to  do  so  has  consented  that  the 
information  be  disclosed  in  the  proceeding.  In  determining  whether  disclosure  of 
the  information  is  against  the  public  interest,  the  interest  of  the  public  entity  as  a 
party  in  the  outcome  of  the  proceeding  may  not  be  considered. 
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The  City  may  refuse  to  disclose  information  acquired  in  confidence  by  a  public 
employee.  Although  Drs.  Kerr  and  Rivero  apparently  submitted  a  "Waiver  of 
Confidentiality  Request  for  our  LHH  Gift  Fund  Whistleblower  Complaints",  the  conduct 
of  investigative  audits  is  governed  by  the  City's  Charter  and  state  law  and  so  neither 
physician  is  authorized  to  waive  the  privilege. 

The  City's  Charter  deems  confidential  records  of  investigations  by  the  Ethics 
Commission  to  the  extent  provided  by  state  law.  Since  state  law  protects  "official 
information"  and  the  Sunshine  Ordinance  is  preempted  by  the  City's  Charter,  the 
information  requested  by  Mr.  Monette-Shaw  cannot  be  disclosed. 

RECOMMENDATION 

For  the  reasons  explained  above,  the  Sunshine  Ordinance  Task  Force  did  not  apply  the 
law  correctly,  I  recommend  that  the  Commission  dismiss  Complaint  09-1 10816,  in 
which  the  Sunshine  Task  Force  found  violations  of  Sections  67.25  67.26,  67.27  and 
67.34  of  the  Sunshine  Ordinance. 

Please  note  that  one  member  of  the  Commission  may  cause  this  Complaint  to  be 
calendared  for  consideration  by  the  full  Commission  in  an  open  session  at  the  next 
Commission  meeting,  which  is  scheduled  for  September  24,  2012.^°  A  request  for 
consideration  by  the  full  Commission  must  be  received  by  staff  to  the  Ethics 
Commission  by  Wednesday,  September  19,  2012  (no  fewer  than  five  days  before  the 
date  of  the  Commission  meeting)  so  that  staff  may  comply  with  the  applicable  notice 
and  agenda  requirements.^^ 


For  questions,  please  contact  Lisa  Herrick,  Sr.  Deputy  City  Attorney,  at  408-535-1900. 


M  am  a  Senior  Deputy  City  Attorney  for  the  San  Jose  Office  of  the  City  Attorney.  One  of  my  first 
assignments  when  I  joined  the  City  Attorney's  Office  in  August  2006  was  to  staff  the  Sunshine  Reform 
Task  Force,  which  met  for  two  years.  Over  that  period,  the  Task  Force  made  a  number  of 
recommendations  about  increasing  transparency  in  meetings  and  access  to  documents  in  San  Jose. 

I  also  advise  City  officials  and  employees  on  the  Brown  Act,  California  Public  Records  Act,  Political 
Reform  Act  and  the  City's  ethics  ordinances. 


RICHARD  DOYLE 
City  Attorney 


By: 


LISA  HERRICK 

Sr.  Deputy  City  Attorney 


896118 


Memo  to  San  Francisco  Ethics  Commission 
Re:  Complaint  No.  09-110816 
Septembers,  2012 
Page  5  of  14 


I  advise  the  City  Clerk  on  all  matters  related  to  the  Clerk's  Office,  including  elections.  I  also  staff  the 
Elections  Commission.  I  have  handled  litigation  matters  involving  the  City's  Campaign  Finance  and 
Lobbying  ordinances. 

Before  joining  the  City  Attorney's  Office,  1  worked  for  the  County  of  Santa  Clara  for  nearly  5  years;  one  of 
my  assignments  was  to  advise  the  Registrar  of  Voters.  I  started  my  law  career  in  a  private  law  firm  where 
I  handled  general  litigation  matters  for  ten  years. 

^  Sec.  67.24.  Public  Information  That  Must  Be  Disclosed. 

Notwithstanding  a  department's  legal  discretion  to  withhold  certain  information  under  the  California  Public 
Records  Act,  the  following  policies  shall  govern  specific  types  of  documents  and  information  and  shall 
provide  enhanced  rights  of  public  access  to  information  and  records; 

(a)  Drafts  and  Memoranda. 

(1)  Except  as  provided  in  subparagraph  (2),  no  preliminary  draft  or  department  memorandum,  whether  in 
printed  or  electronic  form,  shall  be  exempt  from  disclosure  under  Government  Code  Section  6254, 
subdivision  (a)  or  any  other  provision.  If  such  a  document  is  not  normally  kept  on  file  and  would  otherwise 
be  disposed  of,  its  factual  content  is  not  exempt  under  subdivision  (a).  Only  the  recommendation  of  the 
author  may,  in  such  circumstances,  be  withheld  as  exempt. 

(2)  Draft  versions  of  an  agreement  being  negotiated  by  representatives  of  the  City  with  some  other  party 
need  not  be  disclosed  immediately  upon  creation  but  must  be  preserved  and  made  available  for  public 
review  for  10  days  prior  to  the  presentation  of  the  agreement  for  approval  by  a  policy  body,  unless  the 
body  finds  that  and  articulates  how  the  public  interest  would  be  unavoidably  and  substantially  harmed  by 
compliance  with  this  10  day  rule,  provided  that  policy  body  as  used  in  this  subdivision  does  not  include 
committees.  In  the  case  of  negotiations  for  a  contract,  lease  or  other  business  agreement  in  which  an 
agency  of  the  City  is  offering  to  provide  facilities  or  services  in  direct  competition  with  other  public  or 
private  entities  that  are  not  required  by  law  to  make  their  competing  proposals  public  or  do  not  in  fact 
make  their  proposals  public,  the  policy  body  may  postpone  public  access  to  the  final  draft  agreement  until 
it  is  presented  to  it  for  approval. 

(b)  Litigation  Material. 

(1)  Notwithstanding  any  exemptions  otherwise  provided  by  law,  the  following  are  public  records  subject  to 
disclosure  under  this  Ordinance: 

(1)  A  pre-litigation  claim  against  the  City; 

(ii)  A  record  previously  received  or  created  by  a  department  in  the  ordinary  course  of  business  that  was 
not  attorney/client  privileged  when  it  was  previously  received  or  created; 

(iii)  Advice  on  compliance  with,  analysis  of,  an  opinion  concerning  liability  under,  or  any  communication 
otherwise  concerning  the  California  Public  Records  Act,  the  Ralph  M.  Brown  Act  the  Political  Reform  Act, 
any  San  Francisco  governmental  ethics  code,  or  this  Ordinance. 

(2)  Unless  othenA/ise  privileged  under  California  law,  when  litigation  is  finally  adjudicated  or  otherwise 
settled,  records  of  all  communications  between  the  department  and  the  adverse  party  shall  be  subject  to 
disclosure,  including  the  text  and  terms  of  any  settlement. 

(c)  Personnel  Information.  None  of  the  following  shall  be  exempt  from  disclosure  under  Government  Code 
Section  6254,  subdivision  (c),  or  any  other  provision  of  California  Law  where  disclosure  is  not  forbidden: 
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(1)  The  job  pool  characteristics  and  employment  and  education  histories  of  all  successful  job  applicants, 
including  at  a  minimum  the  following  information  as  to  each  successful  job  applicant: 

(1)  Sex,  age  and  ethnic  group; 

(ii)  Years  of  graduate  and  undergraduate  study,  degree(s)  and  major  or  discipline; 

(iii)  Years  of  employment  in  the  private  and/or  public  sector; 

(iv)  Whether  currently  employed  in  the  same  position  for  another  public  agency. 

(v)  Other  non-identifying  particulars  as  to  experience,  credentials,  aptitudes,  training  or  education  entered 
in  or  attached  to  a  standard  employment  application  form  used  for  the  position  in  question. 

(2)  The  professional  biography  or  curriculum  vitae  of  any  employee,  provided  that  the  home  address, 
home  telephone  number,  social  security  number,  age,  and  marital  status  of  the  employee  shall  be 
redacted. 

(3)  The  job  description  of  every  employment  classification. 

(4)  The  exact  gross  salary  and  City-paid  benefits  available  to  every  employee. 

(5)  Any  memorandum  of  understanding  betv^/een  the  City  or  department  and  a  recognized  employee 
organization. 

(6)  The  amount,  basis,  and  recipient  of  any  performance-based  increase  in  compensation,  benefits,  or 
both,  or  any  other  bonus,  awarded  to  any  employee,  which  shall  be  announced  during  the  open  session 
of  a  policy  body  at  which  the  award  is  approved. 

(7)  The  record  of  any  confirmed  misconduct  of  a  public  employee  involving  personal  dishonesty, 
misappropriation  of  public  funds,  resources  or  benefits,  unlavi^ul  discrimination  against  another  on  the 
basis  of  status,  abuse  of  authority,  or  violence,  and  of  any  discipline  imposed  for  such  misconduct. 

(d)  Law  Enforcement  Information. 

The  Disthct  Attorney,  Chief  of  Police,  and  Sheriff  are  encouraged  to  cooperate  with  the  press  and  other 
members  of  the  public  in  allowing  access  to  local  records  pertaining  to  investigations,  arrests,  and  other 
law  enforcement  activity.  However,  no  provision  of  this  ordinance  is  intended  to  abrogate  or  interfere  with 
the  constitutional  and  statutory  power  and  duties  of  the  District  Attorney  and  Sheriff  as  interpreted  under 
Government  Code  section  25303,  or  other  applicable  state  law  or  judicial  decision.  Records  pertaining  to 
any  investigation,  arrest  or  other  law  enforcement  activity  shall  be  disclosed  to  the  public  once  the  District 
Attorney  or  court  determines  that  a  prosecution  will  not  be  sought  against  the  subject  involved,  or  once 
the  statute  of  limitations  for  filing  charges  has  expired,  whichever  occurs  first.  Notwithstanding  the 
occurrence  of  any  such  event,  individual  items  of  information  in  the  following  categories  may  be 
segregated  and  withheld  if,  on  the  particular  facts,  the  public  interest  in  nondisclosure  clearly  and 
substantially  outweighs  the  public  interest  in  disclosure: 

(1)  The  names  of  juvenile  witnesses  (whose  identities  may  nevertheless  be  indicated  by  substituting  a 
number  or  alphabetical  letter  for  each  individual  interviewed); 

(2)  Personal  or  otherwise  private  information  related  to  or  unrelated  to  the  investigation  if  disclosure 
would  constitute  an  unwarranted  invasion  of  privacy; 
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(3)  The  identity  of  a  confidential  source; 

(4)  Secret  investigative  techniques  or  procedures; 

(5)  Information  whose  disclosure  would  endanger  law  enforcement  personnel;  or 

(6)  Information  whose  disclosure  would  endanger  the  successful  completion  of  an  investigation  where  the 
prospect  of  enforcement  proceedings  is  concrete  and  definite. 

This  subdivision  shall  not  exempt  from  disclosure  any  portion  of  any  record  of  a  concluded  inspection  or 
enforcement  action  by  an  officer  or  department  responsible  for  regulatory  protection  of  the  public  health, 
safety,  or  welfare. 

(e)  Contracts,  Bids  and  Proposals 

(1)  Contracts,  contractors"  bids,  responses  to  requests  for  proposals  and  all  other  records  of 
communications  between  the  department  and  persons  or  firms  seeking  contracts  shall  be  open  to 
inspection  immediately  after  a  contract  has  been  awarded.  Nothing  in  this  provision  requires  the 
disclosure  of  a  private  person's  or  organization's  net  worth  or  other  proprietary  financial  data  submitted 
for  qualification  for  a  contract  or  other  benefit  until  and  unless  that  person  or  organization  is  awarded  the 
contract  or  benefit.  All  bidders  and  contractors  shall  be  advised  that  information  provided  which  is 
covered  by  this  subdivision  will  be  made  available  to  the  public  upon  request.  Immediately  after  any 
review  or  evaluation  or  rating  of  responses  to  a  Request  for  Proposal  ("RFP")  has  been  completed, 
evaluation  forms  and  score  sheets  and  any  other  documents  used  by  persons  in  the  RFP  evaluation  or 
contractor  selection  process  shall  be  available  for  public  inspection.  The  names  of  scorers,  graders  or 
evaluators,  along  with  their  individual  ratings,  comments,  and  score  sheets  or  comments  on  related 
documents,  shall  be  made  immediately  available  after  the  review  or  evaluation  of  a  RFP  has  been 
completed. 

(2)  Notwithstanding  the  provisions  of  this  subdivision  or  any  other  provision  of  this  ordinance,  the  Director 
of  Public  Health  may  withhold  from  disclosure  proposed  and  final  rates  of  payment  for  managed  health 
care  contracts  if  the  Director  determines  that  public  disclosure  would  adversely  affect  the  ability  of  the  City 
to  engage  in  effective  negotiations  for  managed  health  care  contracts.  The  authority  to  withhold  this 
information  applies  only  to  contracts  pursuant  to  which  the  City  (through  the  Department  of  Public  Health) 
either  pays  for  health  care  services  or  receives  compensation  for  providing  such  sen/ices,  including 
mental  health  and  substance  abuse  services,  to  covered  beneficiaries  through  a  pre-arranged  rate  of 
payment.  This  provision  also  applies  to  rates  for  managed  health  care  contracts  for  the  University  of 
California,  San  Francisco,  if  the  contract  involves  beneficiaries  who  receive  services  provided  jointly  by 
the  City  and  University.  This  provision  shall  not  authorize  the  Director  to  withhold  rate  information  from 
disclosure  for  more  than  three  years. 

(3)  During  the  course  of  negotiations  for: 

(i)  personal,  professional,  or  other  contractual  services  not  subject  to  a  competitive  process  or  where  such 
a  process  has  arrived  at  a  stage  where  there  is  only  one  qualified  or  responsive  bidder; 

(ii)  leases  or  permits  having  total  anticipated  revenue  or  expense  to  the  City  and  County  of  five  hundred 
thousand  dollars  ($500,000)  or  more  or  having  a  ternn  often  years  or  more;  or 

(ill)  any  franchise  agreements,  all  documents  exchanged  and  related  to  the  position  of  the  parties, 
including  draft  contracts,  shall  be  made  available  for  public  inspection  and  copying  upon  request.  In  the 
event  that  no  records  are  prepared  or  exchanged  during  negotiations  in  the  above-mentioned  categories, 
or  the  records  exchanged  do  not  provide  a  meaningful  representation  of  the  respective  positions,  the  city 
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attorney  or  city  representative  familiar  with  the  negotiations  shall,  upon  a  written  request  by  a  member  of 
the  public,  prepare  written  summaries  of  the  respective  positions  within  five  working  days  following  the 
final  day  of  negotiation  of  any  given  week.  The  summaries  will  be  available  for  public  inspection  and 
copying.  Upon  completion  of  negotiations,  the  executed  contract,  including  the  dollar  amount  of  said 
contract,  shall  be  made  available  for  inspection  and  copying.  At  the  end  of  each  fiscal  year,  each  City 
department  shall  provide  to  the  Board  of  Supervisors  a  list  of  all  sole  source  contracts  entered  into  during 
the  past  fiscal  year.  This  list  shall  be  made  available  for  inspection  and  copying  as  provided  for  elsewhere 
in  this  Article. 

(f)  Budgets  and  Other  Financial  Information.  Budgets,  whether  tentative,  proposed  or  adopted,  for  the  City 
or  any  of  its  departments,  programs,  projects  or  other  categories,  and  all  bills,  claims,  invoices,  vouchers 
or  other  records  of  payment  obligations  as  well  as  records  of  actual  disbursements  showing  the  amount 
paid,  the  payee  and  the  purpose  for  which  payment  is  made,  other  than  payments  for  social  or  other 
services  whose  records  are  confidential  by  law,  shall  not  be  exempt  from  disclosure  under  any 
circumstances. 

(g)  Neither  the  City  nor  any  office,  employee,  or  agent  thereof  may  assert  California  Public  Records  Act 
Section  6255  or  any  similar  provision  as  the  basis  for  withholding  any  documents  or  information 
requested  under  this  ordinance. 

(h)  Neither  the  City  nor  any  office,  employee,  or  agent  thereof  may  assert  an  exemption  for  withholding 
for  any  document  or  information  based  on  a  "deliberative  process"  exemption,  either  as  provided  by 
California  Public  Records  Act  Section  6255  or  any  other  provision  of  law  that  does  not  prohibit  disclosure. 

(i)  Neither  the  City,  nor  any  office,  employee,  or  agent  thereof,  may  assert  an  exemption  for  withholding 
for  any  document  or  information  based  on  a  finding  or  showing  that  the  public  interest  in  withholding  the 
information  outweighs  the  public  interest  in  disclosure.  All  withholdings  of  documents  or  information  must 
be  based  on  an  express  provision  of  this  ordinance  providing  for  withholding  of  the  specific  type  of 
information  in  question  or  on  an  express  and  specific  exemption  provided  by  California  Public  Records 
Act  that  is  not  forbidden  by  this  ordinance. 

^  Sec.  67.26.  Withholding  Kept  to  a  Minimum. 

No  record  shall  be  withheld  from  disclosure  in  its  entirety  unless  all  information  contained  in  it  is  exempt 
from  disclosure  under  express  provisions  of  the  California  Public  Records  Act  or  of  some  other  statute. 
Information  that  is  exempt  from  disclosure  shall  be  masked,  deleted  or  otherwise  segregated  in  order  that 
the  nonexempt  portion  of  a  requested  record  may  be  released,  and  keyed  by  footnote  or  other  clear 
reference  to  the  appropriate  justification  for  withholding  required  by  section  67.27  of  this  article.  This  work 
shall  be  done  personally  by  the  attorney  or  other  staff  member  conducting  the  exemption  review.  The 
work  of  responding  to  a  public-records  request  and  preparing  documents  for  disclosure  shall  be 
considered  part  of  the  regular  work  duties  of  any  city  employee,  and  no  fee  shall  be  charged  to  the 
requester  to  cover  the  personnel  costs  of  responding  to  a  records  request. 

"  Sec.  67.34.  Willful  Failure  Shall  Be  Official  Misconduct. 

The  willful  failure  of  any  elected  official,  department  head,  or  other  managerial  city  employee  to  discharge 
any  duties  imposed  by  the  Sunshine  Ordinance,  the  Brown  Act  or  the  Public  Records  Act  shall  be 
deemed  official  misconduct.  Complaints  involving  allegations  of  willful  violations  of  this  ordinance,  the 
Brown  Act  or  the  Public  Records  Act  by  elected  officials  or  department  heads  of  the  City  and  County  of 
San  Francisco  shall  be  handled  by  the  Ethics  Commission. 
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^  SEC.  15.105.  SUSPENSION  AND  REMOVAL. 

(a)    ELECTIVE  AND  CERTAIN  APPOINTED  OFFICERS.  Any  elective  officer,  and  any  member  of  the 
Airport  Commission,  Asian  Art  Commission,  Civil  Service  Commission,  Commission  on  the  Status  of 
Women,  Golden  Gate  Concourse  Authority  Board  of  Directors,  Health  Commission,  Human  Sen/ices 
Commission,  Juvenile  Probation  Commission,  Municipal  Transportation  Agency  Board  of  Directors,  Port 
Commission,  Public  Utilities  Commission,  Recreation  and  Park  Corn-mission,  Fine  Arts  Museums  Board 
of  Trustees,  Taxi  Commission,  War  Memorial  and  Performing  Art  Center  Board  of  Trustees,  Board  of 
Education  or  Community  College  Board  is  subject  to  suspension  and  removal  for  official  misconduct  as 
provided  in  this  section.  Such  officer  may  be  suspended  by  the  Mayor  and  the  Mayor  shall  appoint  a 
qualified  person  to  discharge  the  duties  of  the  office  during  the  period  of  suspension.  Upon  such 
suspension,  the  Mayor  shall  immediately  notify  the  Ethics  Commission  and  Board  of  Supervisors  thereof 
in  writing  and  the  cause  thereof,  and  shall  present  written  charges  against  such  suspended  officer  to  the 
Ethics  Commission  and  Board  of  Supervisors  at  or  prior  to  their  next  regular  meetings  following  such 
suspension,  and  shall  immediately  furnish  a  copy  of  the  same  to  such  officer,  who  shall  have  the  right  to 
appear  with  counsel  before  the  Ethics  Commission  in  his  or  her  defense.  The  Ethics  Commission  shall 
hold  a  hearing  not  less  than  five  days  after  the  filing  of  written  charges.  After  the  hearing,  the  Ethics 
Commission  shall  transmit  the  full  record  of  the  hearing  to  the  Board  of  Supervisors  with  a 
recommendation  as  to  whether  the  charges  should  be  sustained.  If,  after  reviewing  the  complete  record, 
the  charges  are  sustained  by  not  less  than  a  three-fourths  vote  of  all  members  of  the  Board  of 
Supervisors,  the  suspended  officer  shall  be  removed  from  office;  if  not  so  sustained,  or  if  not  acted  on  by 
the  Board  of  Supervisors  within  30  days  after  the  receipt  of  the  record  from  the  Ethics  Commission,  the 
suspended  officer  shall  thereby  be  reinstated. 

(b)  BUILDING  INSPECTION  COMMISSION,  PLANNING  COMMISSION,  BOARD  OF  APPEALS, 
ELECTIONS  COMMISSION,  ETHICS  COMMISSION,  AND  ENTERTAINMENT  COMMISSION.  Members 
of  the  Building  Inspection  Commission,  the  Planning  Commission,  the  Board  of  Appeals,  the  Elections 
Commission,  the  Ethics  Commission,  and  the  Entertainment  Commission  may  be  suspended  and 
removed  pursuant  to  the  provisions  of  subsection  (a)  of  this  section  except  that  the  Mayor  may  initiate 
removal  only  of  the  Mayor's  appointees  and  the  appointing  authority  shall  act  in  place  of  the  Mayor  for  all 
other  appointees. 

(c)  REMOVAL  FOR  CONVICTION  OF  A  FELONY  CRIME  INVOLVING  MORAL  TURPITUDE. 

(1)  Officers  Enumerated  in  Subsections  (a)  and  (b). 

(A)  An  appointing  authority  must  immediately  remove  from  office  any  official  enumerated  in 
subsections  (a)  or  (b)  upon: 

(i)  a  court's  final  conviction  of  that  official  of  a  felony  crime  involving  moral  turpitude;  and 

(ii)  a  determination  made  by  the  Ethics  Commission,  after  a  hearing,  that  the  crime  for 
which  the  official  was  convicted  warrants  removal. 

(B)  For  the  purposes  of  this  subsection,  the  Mayor  shall  act  as  the  appointing  authority  for  any 
elective  official. 

(C)  Removal  under  this  subsection  is  not  subject  to  the  procedures  in  subsections  (a)  and  (b) 
of  this  section. 

(2)  Other  Officers  and  Employees. 
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(A)  At  will  appointees.  Officers  and  employees  who  hold  their  positions  at  the  pleasure  of  their 
appointing  authority  must  be  removed  upon: 

(i)  a  final  conviction  of  a  felony  crime  involving  moral  turpitude;  and 

(ii)  a  determination  made  by  the  Ethics  Commission,  after  a  hearing,  that  the  crime  for 
which  the  appointee  was  convicted  warrants  removal. 

(B)  For  cause  appointees.  Officers  and  employees  who  by  law  may  be  removed  only  for 
cause  must  be  removed  upon: 

(i)  a  final  conviction  of  a  felony  crime  involving  moral  turpitude;  and 

(ii)  a  determination  made  by  the  Ethics  Commission,  after  a  hearing,  that  the  crime  for 
which  the  appointee  was  convicted  warrants  removal. 

(3)     Penalty  for  Failure  to  Remove.  Failure  to  remove  an  appointee  as  required  under  this 
subsection  shall  be  official  misconduct. 

(d)  DISQUALIFICATION. 

(1)  (A)    Any  person  who  has  been  removed  from  any  federal,  state.  County  or  City  office  or 
employment  upon  a  final  conviction  of  a  felony  crime  involving  moral  turpitude  shall  be  ineligible  for 
election  or  appointment  to  City  office  or  employment  for  a  period  often  years  after  removal. 

(B)    Any  person  removed  from  any  federal,  state,  County  or  City  office  or  employment  for 
official  misconduct  shall  be  ineligible  for  election  or  appointment  to  City  office  or  employment  for  a  period 
of  five  years  after  removal. 

(2)  (A)     Any  City  department  head,  board,  commission  or  other  appointing  authority  that 
removes  a  City  officer  or  employee  from  office  or  employment  on  the  grounds  of  official  misconduct  must 
invoke  the  disqualification  provision  in  subsection  (d)(1)(B)  and  provide  notice  of  such  disqualification  in 
writing  to  the  City  officer  or  employee. 

(B)     Upon  the  request  of  any  former  City  officer  or  employee,  the  Ethics  Commission  may, 
after  a  public  hearing,  overturn  the  application  of  the  disqualification  provision  of  subsection  (d)(1)(B)  if:  (i) 
the  decision  that  the  former  officer  or  employee  engaged  in  official  misconduct  was  not  made  after  a 
hearing  by  a  court,  the  Board  of  Supervisors,  the  Ethics  Commission,  an  administrative  body,  an 
administrative  hearing  officer,  or  a  labor  arbitrator;  and  (ii)  if  the  officer  or  employee  does  not  have  the 
right  to  appeal  his  or  her  restriction  on  holding  future  office  or  employment  to  the  San  Francisco  Civil 
Service  Commission. 

(e)  OFFICIAL  MISCONDUCT.  Official  misconduct  means  any  wrongful  behavior  by  a  public  officer  in 
relation  to  the  duties  of  his  cr  her  office,  willful  in  its  character,  including  any  failure,  refusal  or  neglect  of 
an  officer  to  perform  any  duty  enjoined  on  him  or  her  by  law,  or  conduct  that  falls  below  the  standard  of 
decency,  good  faith  and  right  action  impliedly  required  of  all  public  officers  and  including  any  violation  of  a 
specific  conflict  of  interest  or  governmental  ethics  law.  When  any  City  law  provides  that  a  violation  of  the 
law  constitutes  or  is  deemed  official  misconduct,  the  conduct  is  covered  by  this  definition  and  may  subject 
the  person  to  discipline  and/or  removal  from  office. 
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®  Sec.  67.21.  Process  for  Gaining  Access  to  Public  Records;  Administrative  Appeals. 

(a)  Every  person  having  custody  of  any  public  record  or  public  information,  as  defined  herein,  (hereinafter 
referred  to  as  a  custodian  of  a  public  record)  shall,  at  normal  times  and  during  normal  and  reasonable 
hours  of  operation,  without  unreasonable  delay,  and  without  requiring  an  appointment,  permit  the  public 
record,  or  any  segregable  portion  of  a  record,  to  be  inspected  and  examined  by  any  person  and  shall 
furnish  one  copy  thereof  upon  payment  of  a  reasonable  copying  charge,  not  to  exceed  the  lesser  of  the 
actual  cost  or  ten  cents  per  page. 

(b)  A  custodian  of  a  public  record  shall,  as  soon  as  possible  and  within  ten  days  following  receipt  cf  a 
request  for  inspection  or  copy  of  a  public  record,  comply  with  such  request.  Such  request  may  be 
delivered  to  the  office  of  the  custodian  by  the  requester  orally  or  in  writing  by  fax,  postal  delivery,  or  e- 
mail.  If  the  custodian  believes  the  record  or  information  requested  is  not  a  public  record  or  is  exempt,  the 
custodian  shall  justify  withholding  any  record  by  demonstrating,  in  writing  as  soon  as  possible  and  within 
ten  days  following  receipt  of  a  request,  that  the  record  in  question  is  exempt  under  express  provisions  of 
this  ordinance. 

(c)  A  custodian  of  a  public  record  shall  assist  a  requester  in  identifying  the  existence,  form,  and  nature  of 
any  records  or  information  maintained  by,  available  to,  or  in  the  custody  of  the  custodian,  whether  or  not 
the  contents  of  those  records  are  exempt  from  disclosure  and  shall,  when  requested  to  do  so,  provide  in 
writing  within  seven  days  following  receipt  of  a  request,  a  statement  as  to  the  existence,  quantity,  form 
and  nature  of  records  relating  to  a  particular  subject  or  questions  with  enough  specificity  to  enable  a 
requester  to  identify  records  in  order  to  make  a  request  under  (b).  A  custodian  of  any  public  record,  when 
not  in  possession  of  the  record  requested,  shall  assist  a  requester  in  directing  a  request  to  the  proper 
office  or  staff  person. 

(d)  If  the  custodian  refuses,  fails  to  comply,  or  incompletely  complies  with  a  request  described  in  (b),  the 
person  making  the  request  may  petition  the  supervisor  of  records  for  a  determination  whether  the  record 
requested  is  public.  The  supervisor  of  records  shall  inform  the  petitioner,  as  soon  as  possible  and  within 
10  days,  of  its  determination  whether  the  record  requested,  or  any  part  of  the  record  requested,  is  public. 
Where  requested  by  the  petition,  and  where  otherwise  desirable,  this  determination  shall  be  in  writing. 
Upon  the  determination  by  the  supervisor  of  records  that  the  record  is  public,  the  supervisor  of  records 
shall  immediately  order  the  custodian  of  the  public  record  to  comply  with  the  person's  request.  If  the 
custodian  refuses  or  fails  to  comply  with  any  such  order  within  5  days,  the  supervisor  of  records  shall 
notify  the  district  attorney  or  the  attorney  general  who  shall  take  whatever  measures  she  or  he  deems 
necessary  and  appropriate  to  insure  compliance  with  the  provisions  of  this  ordinance. 

(e)  If  the  custodian  refuses,  fails  to  comply,  or  incompletely  complies  with  a  request  described  in  (b) 
above  or  if  a  petition  is  denied  or  not  acted  on  by  the  supervisor  of  public  records,  the  person  making  the 
request  may  petition  the  Sunshine  Task  Force  for  a  determination  whether  the  record  requested  is  public. 
The  Sunshine  Task  Force  shall  inform  the  petitioner,  as  soon  as  possible  and  within  2  days  after  its  next 
meeting  but  in  no  case  later  than  45  days  from  when  a  petition  in  writing  is  received,  of  its  determination 
whether  the  record  requested,  or  any  part  of  the  record  requested,  is  public.  Where  requested  by  the 
petition,  and  where  otiierwise  desirable,  this  determination  shall  be  in  writing.  Upon  the  determination  that 
the  record  is  public,  the  Sunshine  Task  Force  shall  immediately  order  the  custodian  of  the  public  record  to 
comply  with  the  person's  request.  If  the  custodian  refuses  or  fails  to  comply  with  any  such  order  within  5 
days,  the  Sunshine  Task  Force  shall  notify  the  district  attorney  or  the  attorney  general  who  may  take 
whatever  measures  she  or  he  deems  necessary  to  insure  compliance  with  the  provisions  of  this 
ordinance.  The  Board  of  Supervisors  and  the  City  Attorney's  office  shall  provide  sufficient  staff  and 
resources  to  allow  the  Sunshine  Task  Force  to  fulfill  its  duties  under  this  provision.  Where  requested  by 
the  petition,  the  Sunshine  Task  Force  may  conduct  a  public  hearing  concerning  the  records  request 
denial.  An  authorized  representative  of  the  custodian  of  the  public  records  requested  shall  attend  any 
hearing  and  explain  the  basis  for  its  decision  to  withhold  the  records  requested. 
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(f)  The  administrative  remedy  provided  under  this  article  shall  in  no  way  limit  the  availability  of  other 
administrative  remedies  provided  to  any  person  v^ith  respect  to  any  officer  or  employee  of  any  agency, 
executive  office,  department  or  board;  nor  shall  the  administrative  remedy  provided  by  this  section  in  any 
way  limit  the  availability  of  judicial  remedies  otherwise  available  to  any  person  requesting  a  public  record. 
If  a  custodian  of  a  public  record  refuses  or  fails  to  comply  with  the  request  of  any  person  for  inspection  or 
copy  of  a  oublic  record  or  with  an  administrative  order  under  this  section,  the  superior  court  shall  have 
jurisdiction  to  order  compliance. 

(g)  In  any  court  proceeding  pursuant  to  this  article  there  shall  be  a  presumption  that  the  record  sought  is 
public,  and  the  burden  shall  be  upon  the  custodian  to  prove  with  specificity  the  exemption  which  applies. 

(h)  On  at  least  an  annual  basis,  and  as  otherwise  requested  by  the  Sunshine  Ordinance  Task  Force,  the 
supervisor  of  public  records  shall  prepare  a  tally  and  report  of  every  petition  brought  before  it  for  access 
to  records  since  the  time  of  its  last  tally  and  report.  The  report  shall  at  least  identify  for  each  petition  the 
record  or  records  sought,  the  custodian  of  those  records,  the  ruling  of  the  supervisor  of  public  records, 
whether  any  ruling  was  overturned  by  a  court  and  whether  orders  given  to  custodians  of  public  records 
were  followed.  The  report  shall  also  summarize  any  court  actions  during  that  period  regarding  petitions 
the  Supervisor  has  decided.  At  the  request  of  the  Sunshine  Ordinance  Task  Force,  the  report  shall  also 
include  copies  of  all  rulings  made  by  the  supervisor  of  public  records  and  all  opinions  issued. 

(i)  The  San  Francisco  City  Attorney's  office  shall  act  to  protect  and  secure  the  rights  of  the  people  of  San 
Francisco  to  access  public  information  and  public  meetings  and  shall  not  act  as  legal  counsel  for  any  city 
employee  or  any  person  having  custody  of  any  public  record  for  purposes  of  denying  access  to  the  public. 
The  City  Attorney  may  publish  legal  opinions  in  response  to  a  request  from  any  person  as  to  whether  a 
record  or  information  is  public.  All  communications  with  the  City  Attorney's  Office  with  regard  to  this 
ordinance,  including  petitions,  requests  for  opinion,  and  opinions  shall  be  public  records, 

G)  Notwithstanding  the  provisions  of  this  section,  the  City  Attorney  may  defend  the  City  or  a  City 
Employee  in  litigation  under  this  ordinance  that  is  actually  filed  in  court  to  any  extent  required  by  the  City 
Charter  or  California  Law. 

(k)  Release  of  documentary  public  information,  whether  for  inspection  of  the  original  or  by  providing  a 
copy,  shall  be  governed  by  the  California  Public  Records  Act  (Government  Code  Section  6250  et  seq.)  in 
particulars  not  addressed  by  this  ordinance  and  in  accordance  with  the  enhanced  disclosure 
requirements  provided  in  this  ordinance. 

(I)  Inspection  and  copying  of  documentary  public  information  stored  in  electronic  form  shall  be  made 
available  to  the  person  requesting  the  information  in  any  form  requested  which  is  available  to  or  easily 
generated  by  the  department,  its  officers  or  employees,  including  disk,  tape,  printout  or  monitor  at  a 
charge  no  greater  than  the  cost  of  the  media  on  which  it  is  duplicated.  Inspection  of  documentary  public 
information  on  a  computer  monitor  need  not  be  allowed  where  the  information  sought  is  necessarily  and 
inseparably  intertwined  with  information  not  subject  to  disclosure  under  this  ordinance.  Nothing  in  this 
section  shall  require  a  department  to  program  or  reprogram  a  computer  to  respond  to  a  request  for 
information  or  to  release  information  where  the  release  of  that  information  would  violate  a  licensing 
agreement  or  copyright  law, 

^  Sec.  67.30.  The  Sunshine  Ordinance  Task  Force. 

(a)  There  is  hereby  established  a  task  force  to  be  known  as  the  Sunshine  Ordinance  Task  Force 
consisting  of  eleven  voting  members  appointed  by  the  Board  of  Supervisors,  All  members  must  have 
experience  and/or  demonstrated  interest  in  the  issues  of  citizen  access  and  participation  in  local 
government.  Two  members  shall  be  appointed  from  individuals  whose  names  have  been  submitted  by 
the  local  chapter  of  the  Society  of  Professional  Journalists,  one  of  whom  shall  be  an  attorney  and  one  of 
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wliom  sliall  be  a  local  journalist.  One  member  shall  be  appointed  from  the  press  or  electronic  media.  One 
member  shall  be  appointed  from  individuals  whose  names  have  been  submitted  by  the  local  chapter  of 
the  League  of  Women  Voters.  Four  members  shall  be  members  of  the  public  who  have  demonstrated 
interest  in  or  have  experience  in  the  issues  of  citizen  access  and  participation  in  local  government.  Tv/o 
members  shall  be  members  of  the  public  experienced  in  consumer  advocacy.  One  member  shall  be  a 
journalist  from  a  racial/ethnic-minority-owned  news  organization  and  shall  be  appointed  from  individuals 
whose  names  have  been  submitted  by  New  California  Media.  At  all  times  the  task  force  shall  include  at 
least  one  member  who  shall  be  a  member  of  the  public  who  is  physically  handicapped  and  who  has 
demonstrated  interest  in  citizen  access  and  participation  in  local  government.  The  Mayor  or  his  or  her 
designee',  and  the  Clerk  of  the  Board  of  Supervisors  or  his  or  her  designee,  shall  serve  as  non-voting 
members  of  the  task  force.  The  City  Attorney  shall  serve  as  legal  advisor  to  the  task  force.  The  Sunshine 
Ordinance  Task  Force  shall,  at  its  request,  have  assigned  to  in  an  attorney  from  within  the  City  Attorney"s 
Office  or  other  appropriate  City  Office,  who  is  experienced  in  public-access  law  matters.  This  attorney 
shall  serve  solely  as  a  legal  advisor  and  advocate  to  the  Task  Force  and  an  ethical  wall  will  be  maintained 
between  the  work  of  this  attorney  on  behalf  of  the  Task  Force  and  any  person  or  Office  that  the  Task 
Force  determines  may  have  a  conflict  of  interest  with  regard  to  the  matters  being  handled  by  the  attorney. 

(b)  The  term  of  each  appointive  member  shall  be  two  years  unless  earlier  removed  by  the  Board  of 
Supervisors.  In  the  event  of  such  removal  or  in  the  event  a  vacancy  otherwise  occurs  during  the  term  of 
office  of  any  appointive  member,  a  successor  shall  be  appointed  for  the  unexpired  term  of  the  office 
vacated  in  a  manner  similar  to  that  described  herein  for  the  initial  members.  The  task  force  shall  elect  a 
chair  from  among  its  appointive  members,  The  term  of  office  as  chair  shall  be  one  year.  Members  of  the 
task  force  shall  serve  without  compensation. 

(c)  The  task  force  shall  advise  the  Board  of  Supervisors  and  provide  information  to  other  City 
departments  on  appropriate  ways  in  which  to  implement  this  chapter.  The  task  force  shall  develop 
appropriate  goals  to  ensure  practical  and  timely  implementation  of  this  chapter.  The  task  force  shall 
propose  to  the  Board  of  Supervisors  amendments  to  this  chapter.  The  task  force  shall  report  to  the  Beard 
of  Supervisors  at  least  once  annually  on  any  practical  or  policy  problems  encountered  in  the 
administration  of  this  chapter.  The  Task  Force  shall  receive  and  review  the  annual  report  of  the 
Supervisor  of  Public  Records  and  may  request  additional  reports  or  information  as  it  deems  necessary. 
The  Task  Force  shall  make  referrals  to  a  municipal  office  with  enforcement  power  under  this  ordinance  or 
under  the  California  Public  Records  Act  and  the  Brown  Act  whenever  it  concludes  that  any  person  has 
violated  any  provisions  of  this  ordinance  or  the  Acts.  The  Task  Force  shall,  from  time  to  time  as  :t  sees  fi:, 
issue  public  reports  evaluating  compliance  with  this  ordinance  and  related  California  laws  by  the  City  or 
any  Department,  Office,  or  Official  thereof. 

(d)  In  addition  to  the  powers  specified  above,  the  Task  Force  shall  possess  such  powers  as  the  Board  of 
Supervisors  may  confer  upon  it  by  ordinance  or  as  the  People  of  San  Francisco  shall  confer  upon  it  by 
initiative. 

(e)  The  Task  Force  Commission  shall  approve  by-laws  specifying  a  general  schedule  for  meetings, 
requirements  for  attendance  by  Task  Force  members,  and  procedures  and  criteria  for  removing  members 
for  non-attendance. 

®  California  Government  Code  Section  6276. 

Records  or  information  not  required  to  be  disclosed  pursuant  to  subdivision  (k)  of  Section  6254  may 
include,  but  shall  not  be  limited  to,  records  or  infonnation  identified  in  statutes  listed  in  this  article. 
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^  California  Government  Code  Section  6276.32. 

Narcotic  addict  outpatient  revocation  proceeding,  confidentiality  of  reports.  Section  3152.5,  Welfare  and 
Institutions  Code. 

Narcotic  and  drug  abuse  patients,  confidentiality  of  records.  Section  11845.5,  Health  and  Safety  Code. 

Native  American  graves,  cemeteries  and  sacred  places,  records  of,  subdivision  (r),  Section  6254. 

Notary  public,  confidentiality  of  application  for  appointment  and  commission.  Section  8201.5. 

Nurse,  alcohol  or  dangerous  drug  diversion  and  rehabilitation  records,  confidentiality  of,  Section 
2770.12,  Business  and  Professions  Code. 

Obscene  matter,  defense  of  scientific  or  other  purpose,  confidentiality  of  recipients,  Section  31 1.8, 
Penal  Code. 

Occupational  safety  and  health  investigations,  confidentiality  of  complaints  and  complainants.  Section 
6309,  Labor  Code. 

Occupational  safety  and  health  investigations,  confidentiality  of  trade  secrets,  Section  6322,  Labor 
Code. 

Official  information  acquired  in  confidence  by  public  employee,  disclosure  of,  Sections  1040  and  1041, 
Evidence  Code. 

Oil  and  gas,  confidentiality  of  proposals  for  the  drilling  of  a  well,  Section  3724.4,  Public  Resources 
Code. 

Oil  and  gas,  disclosure  of  onshore  and  offshore  exploratory  well  records,  Section  3234,  Public 
Resources  Code. 

Oil  and  gas,  disclosure  of  well  records,  Section  3752,  Public  Resources  Code. 
Oil  and  gas  leases,  surveys  for  permits,  confidentiality  of  information,  Section  6826,  Public  Resources 
Code. 

Oil  spill  feepayer  information,  prohibition  against  disclosure,  Section  46751,  Revenue  and  Taxation 
Code. 

Older  adults  receiving  county  services,  providing  information  between  county  agencies,  confidentiality 
of.  Section  9401,  Welfare  and  Institutions  Code. 

Organic  food  certification  organization  records,  release  of,  Section  110845,  Health  and  Safety  Code. 

Osteopathic  physician  and  surgeon,  rehabilitation  and  diversion  records,  confidentiality  of,  Section 
2369,  Business  and  Professions  Code. 

^°  Ethics  Commission  Regulations  for  Investigations  and  Enforcement  Proceedings  §  VI. A. 
Ethics  Commission  Regulations  for  Investigations  and  Enforcement  Proceedings  §  VI. D. 
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Ethics  Commission 

City  and  County  of  San  Francisco 


EXECUTIVE  DIRECTOR'S  REPORT 
TO  THE  SAN  FRANCISCO  ETHICS  COMMISSION 
For  the  Meeting  of  September  24,  2012 

1.       November  6,  2012  election. 

The  odd-numbered  districts  for  the  Board  of  Supervisors  and  four  seats  each  for  the 
Board  of  Education  and  Community  College  Board  will  be  voted  on  in  the  November  6, 
2012  election.  Twenty-six  candidates  for  the  Board  of  Supervisors,  eleven  candidates 
for  the  Board  of  Education  and  ten  candidates  for  the  Community  College  Board  have 
qualified  for  the  ballot. 

Twelve  candidates  for  the  Board  of  Supervisors  have  been  certified  as  eligible  to 
receive  public  funds.  As  of  September  18,  the  Commission  disbursed  a  total  of 
$585,061  to  the  12  qualified  candidates.  Information  regarding  the  amounts  disbursed 
to  each  candidate  and  the  amounts  privately  raised  and  spent  by  each  candidate  is 
posted  to  data  dashboards  on  the  Commission's  website. 


2.       Investigation  and  enforcement  program. 

As  of  September  14,  2012,  there  are  20  pendmg  formal  complaints  alleging  violations 
within  the  Ethics  Commission's  jurisdiction.  Out  of  the  nine  complaints  alleging 
Sunshine  Ordinance  violations,  the  resolution  of  seven  is  pending  the  approval  of  the 
Commission's  Sunshine  Ordinance  regulations. 


Category 

#  of  Complaints 

Campaign  Finance 

5 

Conflict  of  Interest 

3 

Governmental  Ethics 

0 

Lobbyist  Ordinance 

1 

Campaign  Consultant  Ordinance 

2 

Sunshine  Ordinance 

9 

TOTAL 

20 

3.        Campaign  finance  disclosure  program. 

a.  Filing  deadline.  The  most  recent  filing  deadline  was  on  July  31,  2012  for  the  First 
Semi-Annual  statement,  which  covers  the  reporting  period  ending  June  30,  2012. 
Seven  committees  still  have  not  filed  their  required  statements.  They  have  been  sent  a 
Second  Non-Specific  Written  Notice  and  placed  on  the  Non-Responsible  Filers  List.  In 
the  interim,  staff  continues  to  receive  and  process  campaign  statements  for  other  filing 
deadlines.  Staff  continues  to  answer  questions  from  and  conduct  outreach  to  candidates 
and  other  committee  representatives  about  campaign  fmance  filing  obligations.  The 


i 


25  Van  Ness  Avenue,  Suite  220  •  San  Francisco,  CA  94102-6053*  Phone  (415)  252-3100*  Fax  (415)  252-31 12 
E-Mail  Address:  ethics.commission@sfgov.org  Web  site:  http://www.sfethics.org 


next  filing  deadline  is  Oetoher  5,  2012  for  the  First  Pre-Election  Statement,  which  covers  the 
reporting  period  ending  September  30,  2012. 

b.  Collection  of  late  Filing  fees  and  contribution  forfeitures.  In  the  FY  12- 13,  as  of  September  14, 
the  Commission  collected  a  total  of  $4,407  in  campaign  finance  late  fees  and  forfeitures. 
Outstanding  late  fees  and  forfeitures  total  $70,635,  of  which  waiver  requests  are  pending  for 
$18,622;  and  $24,559  is  pending  at  the  Bureau  of  Delinquent  Revenues. 


c.  Status  of  accounts  to  San  Francisco  Bureau  of  Delinquent  Revenues  (BDR).  The  following 
chart  provides  details  on  pending  accounts  referred  to  BDR: 


# 

Committee/ 
Filer 

ID# 

Treasurer  or 
Responsible 
Officer 

Date 
referral 
effective 

Original 
amount 
referred 

Last 
month's 
balance 

Current 
balance 

(Changes  are 
in  bold) 

1 

Johnnie  Carter  for 
Community  College 
Board 

1226264 

Johnnie  Carter 

6/16/06 

$9,520 

$6,595 

$6,595 

2 

Committee  to  Elect 
M.  Valle  for 
Treasurer 

1278937 

Manuel  B. 
Valle 

6/14/07 

$5,525 

$5,525 

$5,525 

3 

Omar  Khalif  for 
Board  of  Educ. 

1287030 

Omar  Khalif 

7/30/09 

$1,800 

$1,775 

$1,775 

4 

Myma  Lim  for 
District  1 1  Sup 

1306882 

Myma  Lim 

7/30/09 

$1,180 

$1,180 

$1,180 

5 

Myma  Lim  for 
District  1 1  Sup 

1256697 

Jia  Jun  Chen 

8/20/07 

$3,855 

$2,775 

$2,775 

6 

San  Francisco 
Women's  Political 
Committee 

1243711 

Giselle  Barry 

5/16/06 

$1,906 

$50 

$50 

7 

Johnny  K.  Wang 
JKW  Political 
Consulting 

100716 

Johnny  K. 
Wang 

4/19/11 

$4,000 

$4,000 

$4,000 

8 

Coalition  to  Elect 
Chris  Jackson  to 
Community  College 
Board 

1302351 

Chris  Jackson 

6/17/11 

2,658.90 

$2,658.90 

2,658.90 

TOT.\L 

$24,559 

4.       Revenues  report. 

For  FY  12-13,  the  Commission  was  budgeted  to  generate  $100,000  in  revenues.  As  of 
September  1 7.  201 2,  the  Commission  received  $  7,747  as  summarized  below.  The  figure 
represents  collection  of  approximately  seven  percent  of  expected  revenues  for  FY  12-13. 


Revenues  received  as  of  September  17,  2012: 


Source 

Budgeted  Amount  FY 
12-13 

Receipts 

Lobbyist  rees 

$1500 

Other  Ethics  General 

4)  1  ,uuw 

$40 

Campaign  Finance  Fines 

<Csn  nnn 

$4,407 

Campaign  Consultant  Fees 

<ci  8  nnn 

$800 

Lobbyist  Fines 

<c  1  nnn 
J>  1  ,uuu 

$400 

Statements  of  Economic  Interests  Fines 

<ci  nnn 

$0 

Other  Ethics  Fines 

nnn 

$600 

Campaign  Consultant  Fines 

$1,000 

$0 

Unallocated 

$0 

$0 

Total 

$100,000 

$7,747 

5.  Status  of  legislative  proposals  endorsed  by  Ethics  Commission. 

Regulations  approved  by  the  Commission  at  its  meeting  on  July  23,  2012  relating  to  section 
L126  of  the  Campaign  and  Governmental  Conduct  Code  took  effect  September  21,  2012. 
Among  other  things,  the  regulations  clarify  that  "an  individual  holding  City  elective  office"  in 
CFRO  section  1.126(b)(1)(A)  includes  any  committee  controlled  by  that  individual  formed  to 
support  that  mdividual's  election  to  a  local  or  state  elective  office;  and  that  '"a  committee 
controlled  by  such  individual  or  candidate"  in  CFRO  section  1.126(b)(1)(C)  includes  any 
committee  controlled  by  the  individual  or  candidate  formed  either  to  support  or  oppose  a 
candidate  for  local  or  state  elective  office  or  to  support  or  oppose  a  local  or  state  ballot  measure. 

6.  Lobbyist  program. 

As  of  September  18,  2012,  87  individual  lobbyists  were  registered  with  the  Commission.  For 
FY  12-13,  as  of  September  18,  2012,  total  revenues  collected  were  $1,900,  including  $1,500  in 
lobbyist  registration  fees  and  $400  in  late  fmes.  The  filing  deadline  for  the  next  lobbyist 
disclosure  statement  is  October  15,  2012. 

On  September  18,  2012,  staff  posted  a  new  lobbyist  self-registration  system  on  the  Commission's 
web  site.  Lobbyists  can  use  the  system  to  enter  required  registration  information,  establish  an  on- 
line filing  account,  upload  a  photograph  for  the  Commission's  on-line  lobbyist  director)-, 
authorize  representatives  to  submit  statements  on  their  behalf,  and  pay  registration  fees.  This 
project  was  completed  as  part  of  the  Commission's  contract  with  Netfile. 

7.  Campaign  Consultant  program. 

As  of  September  17,  2012,  thirty-seven  campaign  consultants  were  registered  with  the 
Commission.  $800  in  registration  fees  have  been  collected  so  far  during  the  201 2-20 1 3  fiscal 
year.  The  next  campaign  consultant  quarterly  report  deadline  is  Monday,  December  17,  2012. 
Staff  will  send  reminders  to  all  active  campaign  consultants  two  weeks  before  the  deadline. 
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8.        Outreach  and  Education. 


On  August  16,  staff  conducted  a  Candidates'  Training,  which  covered  filing  requirements  for 
potential  candidates  for  the  City  elective  offices  of  the  Board  of  Supervisors,  Board  of  Education, 
and  Communit>'  College  Board.  This  training  focused  on  campaign  finance  requirements  that 
apply  to  candidates  for  all  City  elective  offices  and  provided  an  overview  of  the  Board  of 
Superv  isors'  public  financing  program.  A  new  web  video  of  the  Candidates'  Training  was 
posted  on  September  4. 

On  September  12,  2012,  staff  met  with  25  members  of  the  China  Professional  Eligibility  of 
Personnel  Delegation.  The  group  was  sponsored  by  the  U.S.  -  China  Exchange  Council 
(T'SCEC).  which  is  a  California  registered  501  (C)  (3)  non-profit  organization  dedicated  to 
professional  exchange  programs  between  the  U.S.  and  China.  Staff  enjoyed  a  ver>'  animated 
discussion  with  the  members  regarding  the  ethical  rules  and  regulations  governing  City'  officers 
and  employees. 

The  Commission  continues  to  offer  trainings  on  Statements  of  Incompatible  Activities  to  City 
departments. 

The  following  are  web  video  trainings  available  on  the  Commission  website: 

Department  of  Building  Inspection  SIA  Training 

Candidates'  Training  (new  version  posted  on  September  4) 

Controller's  Office  SIA  Training 

Department  on  the  Environment  SIA  Training 

Governmental  Ethics  Ordinance  Training  for  City  Employees 

Lobbyist  Ordinance  Training 

Medical  Examiner's  Office  SIA  Training 

Non-Candidate  Recipient  Committee  Training 

Public  Utilities  Commission  SIA  Training 

SIA  Template  Language  Training 

9.        San  Francisco  Campaign  Finance  Dashboard  Web  Site 

Earlier  this  year,  staff  worked  with  the  Department  of  Technology  to  publish  the  Commission's 
campaign  finance  data  to  the  City's  new  data  web  site  at  data.sfgov.org.  Campaign  fmance  data 
can  be  sorted,  filtered,  graphed,  or  plotted  on  maps  using  the  tools  available  from  the  web  site. 

Staff  used  this  new  resource  to  build  a  series  of  dashboards  on  the  Commission's  web  site  to 
track  campaign  finance  activity  in  the  Board  of  Supervisors,  Board  of  Education,  and  Community- 
College  Board  races,  and  ballot  measures  leading  up  to  the  November  6,  2012  election.  The 
graphs  and  maps  summarize: 

•    1  (Hal  contributions  and  expenditures  for  each  candidate  controlled  and  ballot  measure 
coinmiltce; 
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•  Historical  cash  balances  for  each  candidate  controlled  committee; 

•  Contributors  grouped  by  zip  code  and  plotted  on  an  interactive  map; 

•  Third-party  expenditures; 

•  Public  financing  disbursements;  and 

•  Expenditure  ceilings. 

Respectfully  submitted, 


JoimStCroix  C 
Executive  Director 


S:\ED  Report\2012\9.24.12.doc 
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Minutes  of  the  Regular  Meeting  of 
The  San  Francisco  Ethics  Commission 
September  24,  2012 
Room  400,  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102 


GOVERNMENT 
DOCUMENTS  DEPT 


OCT  1  7  2012 


I. 


Call  to  order  and  roll  call. 


Chairperson  Hur  called  the  meeting  to  order  at  5:34  PM. 


SAN  FRANCISCO 
PUBLIC  LIBRARY 


COMMISSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chairperson;  Jamienne  Studley, 
Vice-Chairperson;  Beverly  Hayon,  Commissioner;  and  Paul  A.  Renne,  Commissioner  [excused 
at  9:33  PM].  Commissioner  Liu  was  excused. 

STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Mabel  Ng,  Deputy  Executive  Director; 
Garrett  Chatfield,  Investigator/Legal  Analyst;  Catherine  Argumedo,  Investigator/Legal  Analyst. 

OFFICE  OF  THE  CITY  ATTORNEY:  Andrew  Shen,  Deputy  City  Attorney  (DCA)  [excused  at 
HI II     9:50  PM];  Jon  Givner,  DCA  [arrived  at  9:5 1  PM] . 

OTHERS  PRESENT:  Larry  Bush;  Patrick  Monette-Shaw;  Allen  Grossman;  Bruce  Wolfe;  Hope 
Johnson;  Peter  Warfield;  D.  Bowler;  David  Pilpel;  Allyson  Washburn;  Richard  Knee;  Dr.  Derek 
Kerr;  Paul  Currier;  and  other  unidentified  members  of  the  public. 

MATERIALS  DISTRIBUTED: 

-  Staff  Memorandum  re:  Regulations  Regarding  Enforcement  of  Sunshine  Ordinance 
Complaints,  dated  September  14,  2012. 

-  Draft  Ethics  Cormnission  Regulations  for  Complaints  Alleging  Violations  of  the  Sunshine 
Ordinance. 

-  Draft  Ethics  Commission  Regulations  for  Investigations  and  Enforcement  Proceedings. 

-  Draft  follow-up  letter  from  the  Commission  to  the  Mayor  regarding  Jewelle  Gomez,  President 
of  the  San  Francisco  Library  Commission,  dated  September  24,  2012. 

-  Memorandum  from  Sr.  Deputy  City  Attorney  of  the  City  of  San  Jose,  regarding  the  Referral 
from  Sunshine  Ordinance  Task  Force  re  Ethics  Complaint  No.  08-1 10816,  dated  September  6. 


-  Memorandum  from  Sr.  Deputy  City  Attorney  of  the  City  of  San  Jose,  regarding  the  Referral 
from  Sunshine  Ordinance  Task  Force  re  Ethics  Complaint  No.  09-1 10816,  dated  September  6, 


-  Draft  Minutes  of  the  Regular  Meetmg  of  the  San  Francisco  Ethics  Commission  on  Julv  23. 
2012. 

-  Draft  Minutes  of  the  Special  Meeting  of  the  San  Francisco  Ethics  Commission  on  September 
11,2012. 

-  Executive  Director's  Report  to  the  Ethics  Commission  for  the  Meeting  of  September  24,  2012. 


2012. 


2012. 
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II.       Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 
within  the  jurisdiction  of  the  Ethics  Commission. 

Larry  Bush  referenced  a  list  of  about  30  officials  who  had  not  filed  Statements  of  Economic 
Interests  (SEIs)  by  the  end  of  August  2012.  He  stated  that  there  had  been  no  fine  letters  this  year 
or  last  year  and  that  similar  people  had  failed  to  file  last  year.  He  stated  that  this  issue  had  not 
been  mentioned  in  the  Executive  Director's  Report  and  that  it  should  be  the  Commission's  policy 
to  enforce. 

Patrick  Monette-Shaw  stated  that  it  was  unethical  for  the  Commission  to  decide  a  case  involving 
its  own  Executive  Director.  He  stated  that  staff  had  noted  that  the  Commission  could  not 
adjudicate  these  matters  and  stated  that  the  Commission  had  a  conflict  of  interest.  He  asked  that 
the  Commission  take  these  matters  off  the  calendar  and  transfer  them  to  another  jurisdiction. 

Allen  Grossman  stated  that  the  Commission  and  staff  must  set  the  standard  of  ethical  behavior. 
He  stated  that  the  draft  amendments,  part  of  the  third  agenda  item,  were  not  submitted  to  the 
Sunshine  Ordinance  Task  Force.  He  stated  that  the  Commission  is  by-passing  a  non-functional 
Task  Force.  He  stated  that  the  Monette-Shaw  cases  cannot  be  considered  by  the  Commission,  as 
the  Executive  Director  is  a  named  Respondent. 

Bruce  Wolfe  stated  that  agenda  items  VI  and  VII  were  posted  incorrectly  and  referred  to  the 
Brown  Act.  He  stated  that  the  Commission  must  disclose  the  item  or  items  to  be  discussed  in 
closed  session. 

Hope  Johnson  stated  that  the  draft  minutes  were  not  available  online.  She  agreed  wdth  Mr. 
Grossman  about  the  Task  Force's  inability  to  participate  in  the  drafting  of  the  regulations.  She 
disagreed  with  the  proposed  statute  of  limitations. 

Peter  Warfield  stated  that  the  members  of  the  public  have  given  wonderful  comments  and  notes. 
He  agreed  with  previous  speakers  and  requested  that  the  Commission  postpone  action  on  the 
draft  amendments  until  the  Task  Force  is  able  to  meet.  He  stated  that  the  agenda  must  show 
what  explanatory  documents  have  been  distributed  to  the  Commission  and  which  are  available. 
He  stated  that  the  amendments  should  be  considered  seriously. 

A  member  of  the  public  stated  that  there  was  no  court  reporter  during  the  final  Commission 
meeting  regarding  the  Sheriff  He  stated  that  none  of  the  minutes  were  available  online.  He 
stated  that  the  Commission  was  in  violation  of  the  Brown  Act  and  it  is  all  a  misdemeanor.  He 
referred  to  the  May  24,  201 1  violations  of  Supervisor  Weiner. 

D.  Bowler  stated  that  the  Commission  should  postpone  the  matter  since  Task  Force  members 
were  dismissed  because  they  criticized  the  members  of  the  Board  who  were  in  violation  of  the 
Sunshine  Ordinance.  She  stated  that  Cathy  Lintz  spoke  out  of  order  and  unjustifiably  and 
forcibly  removed.  She  stated  that  Ms.  Lintz  was  handcuffed.  She  stated  that  the  Commission 
needs  the  Task  Force's  advice. 

David  Piipcl  slated  that  the  public's  statements  during  the  Sheriffs  meetings  should  have  been 
included  in  the  materials  suhniillcd     the  Board. 


(DRAFT) 


III.      Consideration  of  draft  amendments  to  the  Commission's  regulations  governing 
the  handling  of  complaints  alleging  violations  of  the  Sunshine  Ordinance  and 
referrals  of  such  complaints  from  the  Sunshine  Ordinance  Task  Force 
("SOTF"). 

Executive  Director  St.  Croix  stated  that  the  proposed  regulations  attempt  to  expedite  the  process 
for  handling  Sunshine  complaints.  He  stated  that  it  is  unclear  when  the  Task  Force  will  meet 
again  and  suggested  that  the  Commission  move  forward  on  the  regulations.  He  stated  that  the 
proposal  has  six  sets  of  decision  points. 

Chairperson  Hur  stated  that  the  draft  is  a  result  of  a  productive  meeting  held  with  the  Task  Force 
in  April  2012.  He  stated  that  the  document  reflects  what  was  discussed  during  that  meeting  as 
the  Task  Force  was  an  equal  participant  in  putting  this  together. 

Vice-Chairperson  Studley  asked  what  would  happen  if  an  elected  official  or  department  head 
were  named  as  Respondents,  as  well  as  another  type  of  City  official  or  employee  in  the  same 
matter.  Chairperson  Hur  stated  that  there  would  be  two  different  proceedings.  Vice-Chairperson 
Studley  then  suggested  that  the  Commission  would  be  able  to  amend  regulations  if  the  Task 
Force  meetings  and  has  suggestions.  She  suggested  acting  and  then  accepting  comments  in  the 
future. 

DECISION  POINTS  1-1  and  1-2 

Chairperson  Hur  suggested  changing  the  language  in  the  definition  of  "exculpatory  information" 
from  "is  not  guilty"  to  "has  not  committed." 

Public  Comment: 

Richard  Knee  stated  that  the  Sunshine  Ordinance  Task  Force  is  dormant  right  now.  He 
suggested  usmg  the  definition  of  "public  records"  that  is  contained  in  Sunshine  Ordinance 
section  67.24. 

David  Pilpel  stated  that  he  agreed  with  Mr.  Knee,  but  that  section  67.24  was  not  the  correct 
reference.  He  suggested  the  definition  in  Sunshine  Ordinance  section  67.20(b)  or  (c).  He  also 
suggested  changing  the  definition  of  "referral." 

Allen  Grossman  stated  that  the  draft  omits  orders  from  the  Supervisor  of  Records.  He  stated  that 
the  various  members  on  the  Task  Force  have  had  no  experience  on  the  Task  Force  and  have 
never  heard  a  complaint.  He  stated  that  the  regulations  will  reflect  Mr.  St.  Croix's  hostility  to  the 
Task  Force  and  its  work. 

Peter  Warfield  stated  that  the  agenda  does  not  indicate  whether  there  were  any  available 
documents  accompanying  this  agenda  item.  He  was  unclear  to  what  the  Commission  was 
referring. 
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A  member     the  public  staled  that  Sunshine  Ordinance  section  67.24  is  clearer  than  the 
proposed  detimiion  ol'""puhlie  reciuds.""   I  le  also  stated  that  section  67.36  supersedes  all  local 
laws.  He  staled  ihai  "public  records"  should  include  audio  and  video  recordings. 

Hope  Johnson  urged  the  Commission  to  wait  on  this  item  so  that  the  Task  Force  could  have  one 
meeting.  She  stated  that  it  is  a  mischaracterization  to  call  a  Task  Force  referral  a  complaint,  as  in 
the  proposed  definition  of  "'complaint."  She  also  stated  that  the  language  for  "mitigating 
information"  appears  to  excuse  or  reduce  the  culpability  of  Respondent's  conduct. 

Patrick  Monette-Shaw  opposed  the  inclusion  of  the  definitions  of  "exculpatory  information"  and 
"mitigating  information."  He  stated  that  when  there  is  a  referral,  the  Commission  is  not 
supposed  to  do  a  new  investigation.  He  suggested  removing  those  two  definitions.  He  stated 
that  the  Task  Force  already  conducts  an  investigation. 

Bruce  Wolfe  stated  that  the  Supervisor  of  Records  may  refer  to  the  Attorney  General  or  District 
Attorney,  according  to  Sunshine  Ordinance  section  67.21(d). 

Allyson  Washburn  stated  that  the  characterizations  of  the  Task  Force's  referrals  should  be 
changed.  She  stated  that  the  regulations  should  be  clear  in  ensuring  that  the  public  records  are 
produced,  regardless  of  the  reason  what  it  was  not. 

The  Commission  discussed  adding  "supervisor  of  records"  to  the  definition  of  "complaint." 
Chairperson  Hur  stated  that  he  was  wai-y  of  adding  something  without  fully  vetting  it.  He  stated 
that  the  Commission  would  be  legislating  something  that  has  never  occurred.  Vice-Chairperson 
Studley  suggested  creating  a  list  of  issues  to  discuss  with  the  Task  Force  when  they  are  able  to 
meet  again. 

The  Commission  discussed  the  proposed  definition  of  "public  records."  Chairperson  Hur  stated 
that  section  67.20(b)  appears  narrower  than  the  proposed  definition.  He  stated  that  the 
Commission  could  use  section  67.20(b)  or  the  suggested  definition.  Commissioner  Renne  asked 
whether  it  was  not  better  to  have  the  definition  be  as  broad  as  possible.  He  suggested  adding  the 
provisions  of  secfion  67.24  to  the  proposed  definition  with  an  "and/or." 

Motion  12-09-24-1  (Studley /Hayon):  Moved,  seconded,  and  passed  (4-0;  Liu  excused)  that 
the  Ethics  Commission  adopt  decision  points  1-1  and  1-2,  as  amended. 

DECISION  POINTS  2- 1(A)  -  2- KG): 

Decision  Point  2- 1(A) 

Chairperson  Hur  suggested  clarifying  Chapter  Two,  Section  I.A.2(a)-(c).  The  Commissioners 
discussed  possible  language  and  agreed  to  the  following  language:  "(a)  willfiil  violafions  by  City 
officials  and  employees  (other  than  elected  officials  or  department  heads),  or  (b)  non-willful 
violations  by  elected  officials,  department  heads.  City  officials,  or  City  employees."" 
Commissioner  Renne  also  suggested  striking  "made  from  the  header  on  page  4  of  the  draft 
regulations. 
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Decision  Point  2- UB) 

Chairperson  Hur  suggested  the  possibiHty  of  setting  the  matter  to  a  special  meeting.  Vice- 
Chairperson  Studley  suggested  allowing  the  option  of  having  the  hearing  at  the  next  scheduled 
meeting.  Commissioner  Renne  suggested  that  the  language  suggests  a  two-step  procedure.  He 
suggested  the  following  language:  "Scheduling  a  Show  Cause  Hearing  After  Receipt  of  a  Task 
Force  referral.  The  Commission  shall  place  the  matter  on  the  calendar  for  the  next  regular  Ethics 
Commission  meeting,  provided  that  such  could  be  scheduled  pursuant  to  the  agenda  and  notice 
requirements  as  set  forth  in  Sunshine  Ordinance  section  67.7  and  the  Brown  Act.  At  that 
meeting,  the  matter  will  be  set  for  the  show  cause  hearing  as  provided  in  section  11  below." 

Decision  Point  2-2(C) 

Commissioner  Renne  questioned  the  inclusion  of  this  section.  The  Commissioners  agreed  to 
strike  it. 

Decision  Point  2-2(D) 

Chairperson  Hur  expressed  concern  of  the  use  of  a  non-lawyer  representative.  He  stated  that  it 
seemed  odd  for  the  representative  to  be  a  member  of  the  Task  Force.  He  stated  that  ha\  ing  a 
Task  Force  member  represent  one  of  the  parties  that  in  a  matter  that  the  Task  Force  adjudicated 
seemed  unusual.  He  stated  that  the  Commission  would  be  able  to  take  statements  from  an 
attorney  as  the  party's  word,  but  any  non-attorney  representative  would  not  have  the  same 
obligation.  Vice-Chairperson  Studley  expressed  interest  in  hearing  from  the  public  regarding 
this  issue.  Commissioner  Hayon  asked  why  the  complainant  and  respondent  would  not  appear. 
Commissioner  Renne  suggested  requirement  a  representative  present  a  vA"itten  authorization 
from  the  party  s/he  represents. 

Decision  Point  2-2fE) 

Vice-Chairperson  Studley  stated  that  this  section  is  unbalanced  as  it  is  written.  Chairperson  Hur 
suggested  striking  subsections  (a)-(d)  and  Commissioner  Studley  agreed.  Commissioner  Reime 
asked  whether  the  subsections  are  intended  as  affirmative  defenses.  The  Commissioners  agreed 
that  the  subsections  were  not  necessary  and  removing  them  would  not  limit  the  affirmati\  e 
defenses. 

Commissioner  Reime  asked  about  the  hearing  officer's  findings.  hivestigator/Legal  Anah  st 
Garrett  Chatfield  stated  that  the  suggestion  for  a  hearing  office  would  be  that  one  Commission 
would  ask  questions  and  handle  procedural  matters,  but  that  it  would  not  involve  having  a 
separate  hearing  with  only  one  Commissioner  present.  He  stated  that  the  full  Commission  would 
deliberate.  The  Commission  agreed  to  remove  language  referencing  a  hearing  officer  from  the 
draft  proposal. 

Decision  Pomt2-UF) 

Commissioner  Renne  asked  whether  the  monetary  penalty  from  the  general  fund  would  be 
moved  from  one  agency  to  another.  He  asked  whether  it  would  be  appropriate  for  the  individual 
to  pay  a  fine  for  a  willful  violation.  He  stated  that  the  Commission  should  order  the  Respondent 
to  produce  the  documents. 
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Chairperson  Hur  stated  that  he  doubted  whether  the  Commission  would  be  able  to  impose 
penalties  in  these  cases.  DCA  Shen  stated  that,  in  terms  of  penalties  against  individuals,  the 
Commission  would  have  to  meet  and  confer  obligations  with  any  affected  employees'  unions. 
1  Ic  staled  that,  regarding  moving  money  between  departments  in  the  general  fund,  the  Cit>- 
Attorney's  recommendation  would  be  to  implement  that  small  piece  of  the  proposal  via 
ordinance  rather  than  these  regulations.  He  stated  that  moving  money  occurs  through  the  budget 
process  and  is  legislative.  He  stated  that  the  Commission  would  need  the  authorization  of  an 
ordinance  rather  than  a  regulation.  The  Controller's  Office  also  suggested  an  ordinance,  as  it 
would  entail  deappropriating  money  from  one  department  to  another.  Commissioner  Studley 
stated  that,  if  the  Commission  is  able  to  impose  penalties  on  an  individual,  rather  than  a 
department,  then  that  could  be  a  tool  to  use.  She  stated  that  she  would  prefer  increasing  the 
amount  of  money  taken  from  a  department.  Commissioner  Renne  suggested  taking  action 
against  the  supervisors  of  violators  who  are  City  employees  or  officials.  The  Commissioners 
agreed  to  strike  section  F.l(b). 

Chairperson  Hur  presented  a  hypothetical  where  the  Respondent  presented  a  defense  that  s/he 
acted  on  the  advice  of  counsel  and  the  Commission  finds  that  the  defense  lacks  merit.  He  asked 
staff  how  the  Commission  would  resolve  that  matter.  Mr.  Chatfield  stated  that  the  Ordinance 
allows  the  individual  to  go  to  court,  as  the  Commission  would  not  be  able  to  initiate  a  court 
action  on  his  or  her  behalf 

Public  Comment: 

Bruce  Wolfe  stated  that  most  of  the  members  of  the  public  are  eager  to  help  and  not  trying  to  be 
adversarial.  He  stated  that  the  Commission  cannot  readjudicate  matters  already  considered  by 
the  Task  Force.  He  stated  that  the  Task  Force  has  its  own  legal  counsel  and  a  full  hearing 
process.  He  stated  that  the  Task  Force  is  asking  for  enforcement,  not  to  repeat  everything. 

Chairperson  Hur  stated  that,  during  the  joint  meeting  in  April  2012,  this  was  the  compromise 
position  reached.  He  stated  that  the  Commission  would  not  do  everything  again,  but  the 
Commission  would  not  merely  enforce  what  came  from  the  Task  Force. 

Patrick  Monette-Shaw  stated  that  the  draft  does  not  reference  City  managers.  He  stated  that  if  a 
Respondent  is  wrong,  then  s/he  should  be  found  in  violation  without  exceptions. 

Peter  Warfield  stated  that  none  of  the  documents  referenced  during  the  discussion  were 
mentioned  in  the  agenda.  He  stated  that  there  was  no  copy  of  the  Sunshine  Ordinance  in  the 
room,  which  he  stated  was  quite  stunning  and  shocking.  He  stated  that  readjudication  is  not  the 
best  approach.  He  asked  the  Commission  to  define  a  show  cause  hearing.  He  also  suggested 
adding  removal  from  office  as  a  penalty. 

Richard  Knee  suggested  adding  some  time  limitations  in  the  hearing  procedure  for  both  types  of 
hearings,  so  the  parties  may  prepare  accordingly.  He  asked  whether  the  differences  in  the 
number  of  votes  required  (in  Decision  Points  2-2E  and  3-3B)  were  intentional.  He  also  asked 
what  would  happen  if  the  Respondent  failed  to  comply  with  the  Commission's  order. 
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Dr.  Derek  Kerr  stated  that  the  term  "complaint"  runs  throughout  the  document  and  is 
fundamentally  different  from  an  order  and  referral  from  the  Task  Force.  He  stated  that  equating 
a  complaint  with  an  Order  of  Determination  is  the  same  as  treating  a  citizen  complaint  the  same 
way  as  the  careful  deliberations  of  the  Task  Force.  He  stated  that  members  of  the  Task  Force 
should  not  represent  parties  in  these  matters. 

Paul  Currier  stated  that  the  Commission  should  hear  from  the  Task  Force.  He  stated  that  the 
Civil  Grand  Jury  suggested  a  monetary  penalty.  He  stated  that  Supervisors  committed  official 
misconduct  and  the  case  was  referred  to  the  District  Attorney  for  criminal  prosecution. 

Hope  Johnson  agreed  with  the  decision  to  delete  the  hearing  officers.  He  stated  that  the 
Executive  Director  should  not  be  readjudicating  behind  the  scenes.  She  stated  that  the  parties 
sometimes  do  not  send  knowledgeable  representatives  to  the  Task  Force.  She  also  agreed  with 
eliminating  section  E.  She  suggested  allowing  the  Commission  to  take  a  further  action,  as  in  the 
Jewelle  Gomez  matter,  as  opposed  to  the  drafted  language  at  the  end  of  F.  1 .  She  stated  that  she 
does  not  support  readjudication.  She  stated  that  the  Commission  has  no  authority  to  overturn 
Task  Force  findings. 

David  Pilpel  suggested  making  the  language  in  section  B  consistent  with  the  other  language  and 
reference  the  Brown  Act  and  Public  Records  Act.  He  stated  that  the  hearing  should  be  before  the 
entire  Commission.  He  stated  that  this  issue  here  is  a  section  67.30(c)  referral  and  he  is  unsure 
whether  the  Commission  is  authorized  to  order  production  of  documents.  He  also  stated  that  if 
the  Commission  determines  that  the  act  or  omission  was  willful,  then  official  misconduct 
attaches  to  that  and  that  is  omitted  from  subsection  F. 

Allen  Grossman  stated  that  the  hearing  cannot  be  a  readjudication  of  what  was  heard  at  the  Task 
Force.  He  stated  that  the  Respondent  is  given  the  opportunity  to  provide  an  exemption.  Fie  stated 
that  the  full  Commission  should  hear  these  cases  and  a  hearing  officer  would  be  contrary  to  the 
spirit  of  the  Sunshine  Ordinance. 

D.  Bowler  stated  that  it  is  impossible  for  her  to  understand  what  the  Commission  is  doing.  She 
stated  that  she  cannot  make  sense  of  the  intended  changes. 

A  member  of  the  public  stated  that  there  has  been  no  enforcement  for  17  years.  He  stated  that 
the  regulations  do  not  track  section  67.34,  which  includes  other  managerial  employees.  He 
stated  that  the  citizen  has  does  his  or  her  part  when  filing  the  complaint.  He  stated  that,  after 
that,  it  is  up  to  the  Task  Force  to  advise  departments  of  enforcement  of  the  law. 

Chairperson  Hur  stated  that  the  Commission  has  been  attempting  to  draft  regulations  that  work 
and  comport  with  its  view  and  take  into  account  what  the  Task  Force  feels  is  necessary.  He 
stated  that  it  has  been  a  compHcated  process.  He  stated  that  the  Commission  should  move 
through  the  rest  of  the  draft  to  identify  issues  and  concerns,  but  that  the  Commission  should 
revise  the  draft  before  taking  action. 

DECISION  POINTS  3-KA)  -  3-3rD) 
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Commissioner  Remie  stated  that  there  is  no  language  when  the  public  hearing  should  be  heard 
and  suggested  removing  references  to  a  hearing  officer. 

Vice-Chairperson  Studley  suggested  amending  Chapter  IIl.C  on  page  14,  with  respect  to  elected 
officials.  The  Commission  agreed  to  add  language  to  inform  the  Mayor. 

Commissioner  Renne  also  suggested  striking  the  subparagraphs  referring  to  monetary  penalties. 

Chairperson  Hur  asked  about  the  declaration  contemplated  in  the  report  and  recommendation 
referenced  in  Chapter  III.  Section  3.C  (under  Public  Hearing).  Mr.  Chatfield  stated  that  an 
elected  official  may  submit  a  statement  that  way.  He  also  stated  that  staff  could  use  a  declaration 
from  a  witness. 

DECISION  POINTS  4-l(A)-4-2: 

Regarding  the  conclusion  of  a  hearing,  Chairperson  Hur  suggested  allowing  the  Commission  to 
deliberate  on  the  matter  on  a  different  day  and  to  add  language  stating  the  Commission  would 
announce  the  "date  of  decision,"  if  there  is  an  oral  decision. 

Chairperson  Hur  also  suggested  striking  subsection  L,  which  referred  to  proceedings  under 
Charter  section  15.105.  He  stated  that  the  Mayor  would  have  the  burden  to  prove  official 
misconduct  in  a  separate  proceeding.  DCA  Shen  stated  that  there  is  a  disconnect  between  the 
Sunshine  Ordinance  and  the  Charter  on  the  subject  of  members  of  boards  and  commissions. 

Public  Comment: 

David  Pilpel  suggested  adding  "secfion  LB. 3,  if  applicable"  on  page  12  of  the  memo,  after 
"section  I.B.2."  He  asked  how  the  designation,  referred  to  in  Chapter  Four,  Section  I,  D,  would 
be  made  known  to  the  public.  He  asked  whether  the  Commission  had  the  authority  to  add  the 
statute  of  limitations. 

Hope  Johnson  stated  that  the  Commission  did  not  have  the  authority  to  create  the  statute  of 
limitations.  She  stated  that  the  Commission  should  reconsider  that  item. 

Peter  Warfield  referenced  a  letter  Hope  Johnson  wrote  and  stated  that  he  hoped  that  she  had 
forwarded  it  to  the  Commission.  He  stated  that  a  member  of  the  public  may  not  be  aware  that  a 
Commission  had  not  comply  with  the  requirements  in  the  Brown  Act,  for  example,  until  long 
after  the  proposed  statute  of  limitations.  He  disagreed  with  the  proposed  limit. 

Patrick  Monette-Shaw  stated  that  the  volume  of  records  requested  should  not  be  a  mitigating 
factor.  He  stated  that  the  Civil  Grand  Jury  had  recommended  a  monetary  penalt>-.  He  stated  that 
the  statute  of  limitations  clause  should  be  removed. 

Paul  Currier  stated  that  there  is  no  statute  of  limitations  in  the  Sunshine  Ordinance  and  there  is  a 
freedom  to  access.  He  stated  that  misdemeanors  are  going  on  and  meetings  are  not  properly 
agendi/ed. 
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Allen  Grossman  stated  that  there  are  two  provisions  of  Sunshine  Ordinance  section  67.34  -  one 
defines  official  misconduct  and  the  other  discusses  willful  violations.  He  opposed  the  proposed 
provision  which  stated  that  "internal  notes  taken. .  .shall  not  be  disclosed  until  the  Commission 
has  issued  its  final  decision."  He  stated  that  there  is  no  basis  for  keeping  any  of  those  records 
confidential. 

IV.      Consideration  of  a  draft  follow-up  letter  to  the  Mayor  regarding  Jewclle  Gomez, 
President  of  the  San  Francisco  Library  Commission. 

Executive  Director  St.  Croix  stated  that  the  Commissioners  had  expressed  interest  in  discussing  a 
follow-up  letter  to  the  Mayor.  Commissioner  Studley  stated  that  the  Commission  should  send  a 
letter  and  Commissioner  Renne  agreed.  Commissioner  Renne  added  the  following  language  to 
the  final  paragraph  of  the  draft  letter:  "Alternatively,  I  ask  you  to  advise  the  Commission  of  the 
reasons  why  you  decline  to  take  any  action  with  respect  to  Ms.  Gomez's  conduct." 
Commissioner  Hur  suggested  striking  the  first  sentence  of  the  third  paragraph  and  adding 
Commissioner  Renne's  suggested  language. 

Public  Comment: 

Patrick  Monette-Shaw  agreed  with  Commissioner  Renne's  suggestion.  He  suggested  two  other 
additions:  1)  asking  for  an  explanation  fi-om  Ms.  Gomez  why  she  thought  her  behavior  after  the 
July  11,  201 1  Ethics  Commission  meeting  was  befitting  an  appointed  official;  and  2)  asking  the 
Mayor  why  he  has  not  taken  any  action  on  Ms.  Gomez  when  two  ethical  bodies  found  a 
violation,  which  is  in  stark  contrast  to  what  he  did  to  Sheriff  Mirkarimi. 

A  member  of  the  public  stated  that  there  have  been  questions  about  the  pending  charges  against 
the  Sheriff  and  whether  it  was  related  to  his  office  and  whether  he  acted  in  his  official  capacity-. 
He  stated  that  Ms.  Gomez's  conduct  occurred  while  she  was  in  the  office  to  which  she  was 
appointed.  He  played  an  audio  recording  from  a  device  and  stated  that  Ms.  Gomez  had  filed  a 
firaudulent  police  report. 

Peter  Warfield  supported  the  Commission  in  sending  the  letter  to  the  Mayor,  although  he 
expressed  that  it  should  have  come  sooner.  He  also  agreed  with  the  language  suggested  b\- 
Commissioner  Renne.  He  stated  that  Ms.  Gomez's  behavior  was  so  shocking  that  others  stated 
they  were  intimidated  and  did  not  make  public  comment  because  of  it.  He  also  mentioned  Ms. 
Gomez's  attempt  to  hit  Mr.  Monette-Shaw. 

Motion  12-09-24-2  (Hayon/Studley):  Moved,  seconded,  and  passed  (4-0;  Liu  excused)  that 
the  Ethics  Commission  send  a  follow-up  letter  to  the  Mayor  regarding  Ms.  Gomez,  as 
amended. 

The  Commission  took  a  break  from  9:19  PM  and  resumed  the  meeting  at  9:30  PM. 


V. 


Consideration  of  Ethics  Complaint  Nos.  08110816  and  09110816,  alleging  that 
Executive  Director  John  St.  Croix  and  Tonia  Lediju  of  the  Controller's  Office 
willfully  violated  the  Sunshine  Ordinance. 


(DRAFT) 


Before  the  Commission  began  discussion  or  consideration  of  this  item,  Commissioner  Rerme 
requested  to  be  excused  from  any  of  the  proceedings  with  agenda  items  5,  6,  or  7.  He  stated  that 
his  w  ife,  both  as  City  Attorney  and  in  private  capacity,  had  been  closely  related  to  Laguna  Honda 
1  lospital.  He  stated  that  he  was  unaware  of  the  contents  or  subject  matter  of  the  complaints.  He 
staled  that  he  had  not  spoken  with  any  member  of  the  staff  and  not  looked  at  any  documents 
regarding  the  complaints.   He  offered  to  leave  the  meeting  room  or  be  excused  from  the  balance 
of  the  meeting.  Chairperson  Hur  had  no  objection  to  his  request. 

Motion  12-09-24-3  (Studley/Hayon):  Moved,  seconded,  and  passed  (3-0;  Liu  and  Renne 
excused)  that  the  Ethics  Commission  grant  Commissioner  Renne's  request  to  be  excused 
from  the  remainder  of  the  meeting. 

Public  Comment: 

David  Pilpel  stated  that  if  Commissioner  Renne  may  act  without  bias,  then  he  would  appreciate 
Commissioner  Renne's  participation  on  this  item.  He  stated  that,  in  general,  he  would  prefer  that 
Commissioners  participate  in  meetings. 

Patrick  Monette-Shaw  thanked  Commissioner  Renne. 

[Commissioner  Renne  was  excused  from  the  meeting  at  9:34  PM.] 

Chairperson  Hur  stated  that  he  had  received  a  memorandum  from  Mr.  Monette-Shaw  and  had 
not  had  an  opportunity  to  review  it.  DCA  Shen  stated  that  a  complaint  was  filed  against 
Commission  staff  and  Oakland  made  a  recommendation  to  the  Commission  and  the  full  Ethics 
Commission  then  deliberated  that  matter.  Chairperson  Hur  apologized  to  the  parties,  including 
Ms.  Lediju,  and  suggested  continuing  the  matter. 

PUBLIC  COMMENT: 

Dr.  Derek  Kerr  stated  that  DCA  Jerry  Threet  erred  in  his  memo  because  there  were  two 
whistleblower  complaints.  He  stated  that  this  complaint  relates  to  documents  and  not 
misappropriations. 

Peter  Warfield  noted  the  time  and  that  the  public  is  only  now  learning  something  that  was  known 
at  the  beginning  of  the  meeting.  He  expressed  his  disappointment  that  this  could  not  have  been 
announced  at  the  beginning  of  the  meeting. 

Patrick  Monette-Shaw  stated  that  Supervisor  Weiner  will  be  perturbed  that  employees'  time  was 
wasted.  He  asked  whether  the  San  Jose  DCA  was  going  to  attend.  He  stated  that  these  matters 
should  not  be  considered  by  the  Commission,  so  that  there  is  no  perception  of  a  conflict  of 
interest,  i  Ic  requested  that  the  cases  be  transferred  to  another  jurisdiction. 

Allen  Grossman  stated  that  the  City  Attorney  pro\'ided  a  precedent  and  he  hopes  that  infonnation 
is  available  to  the  public  as  well. 

I  lope  Johnson  asked  the  Commission  to  send  these  matters  to  a  different  lahics  Commission. 
She  stated  that  there  ctmld  he  a  conllict  of  interest. 
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David  Pilpel  stated  that  these  two  items  are  properly  before  the  Commission.  He  stated  that, 
until  there  are  separate  regulations  for  complaints  alleging  violations  of  the  Sunshine  Ordinance, 
the  Commission  has  to  use  the  current  regulations. 

Chairperson  Hur  clarified  that  he  only  realized  that  he  would  need  more  time  to  review  Mr. 
Monette-Shaw's  memorandum  when  the  Commission  took  its  break  during  this  meeting. 

VI.  Discussion  and  vote  regarding  closed  session  action  and  deliberations. 

Public  Comment: 

Motion  12-09-24-4  (Studley/Hayon):  Moved,  seconded,  and  passed  (3-0;  Liu  and  Renne 
excused)  that  the  Ethics  Commission  move  into  closed  session. 

The  Ethics  Commission  entered  into  closed  session  at  9:51  PM. 

[Chairperson  Hur,  Vice-Chairperson  Studley,  Commissioner  Hayon,  DCA  Givner,  Executive 
Director  St.  Croix,  Deputy  Executive  Director  Ng,  and  Ms.  Argumedo  were  in  attendance  during 
the  closed  session.] 

The  Ethics  Commission  returned  to  open  session  at  10:14  PM. 

VII.  Discussion  and  vote  regarding  closed  session  action  and  deliberations. 
(Discussion  and  possible  action.) 

Motion  12-09-24-5  (Studley/Hayon):  Moved,  seconded,  and  passed  (3-0;  Liu  and  Renne 
excused)  that  it  is  in  the  best  interests  of  the  public  not  to  disclose  its  closed  session 
deliberations  re:  anticipated  litigation. 

Public  Comment: 
None. 

Chairperson  Hur  announced  that  the  Commission  entered  into  a  settlement  in  the  matter  of  Alex 
Tourk,  of  Ground  Floor  Public  Affairs,  in  the  amount  of  $6,000.  He  stated  that  the  Order  would 
be  posted  on  the  Commission's  website  the  following  day.  He  also  announced  that  the 
Commission  decided  that  a  separate  matter  will  be  referred  to  another  agency  that  will  handle  it. 

David  Pilpel  asked  whether  the  letter  of  referral  will  be  released.  DCA  Givner  stated  that  the 
matter  is  confidential  under  the  Charter.  He  stated  that  the  Commission's  referral  is  confidential 
and  will  continue  to  be  so  unless  and  until  the  Commission  issues  a  determination  of  probable 
cause. 

VIII.  Minutes  of  the  Commission's  regular  meeting  of  July  23,  2012  and  special 
meetings  of  September  11,  2012. 
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(DRAFT) 


Chairperson  Hur  stated  that  the  Commission  would  take  no  action  on  the  minutes  during  this 
meeting. 

Public  Comment: 
None. 

I\.      Executive  Director's  Report. 

Executive  Director  St.  Croi.x  stated  that  improvements  have  been  made  on  the  Commission's 
website.  He  stated  that  there  are  new  ways  to  access  information  on  the  website  and  that 
searches  will  now  compose  reports  that  are  better  for  the  users. 

hairpcrsim  Siudley  asked  about  the  issue  raised  earlier  about  the  SEI  filers.  She  stated 
thai  whcilicr  ihcrc  could  be  more  follow-up  for  people  who  fail  to  file,  as  there  are  hundreds  of 
other  people  w  ho  are  able  to  file  on  time.  Mr.  St.  Croix  stated  that  non-filers  had  been  referred 
to  the  FPPC.  He  stated  that  this  was  not  being  done  and  he  had  failed  to  follow  up.  He  stated 
that  the  letters  to  late  filers  should  have  been  mailed  in  August,  but  they  had  not  been  sent.  He 
took  responsibility  for  not  ensuring  that  the  letters  had  been  mailed. 

Chairperson  Hur  thanked  Commission  staff  for  doing  an  excellent  job  in  posting  the  documents 
relating  to  the  Sheriff  proceedings  quickly. 

Public  Comment: 

David  Pilpel  stated  that  Steven  Massey  should  be  congratulated  as  he  does  many  things  for  the 
Commission.  He  stated  that  information  on  non-filers  should  be  provided  monthly  or  quarterly. 
He  suggested  providing  this  information  for  those  not  paying  fines  or  fees,  as  well  as  those  who 
have  not  filed  SEls,  campaign  consultant  or  lobbyist  filings.  He  also  noted  that  an  incumbent  on 
the  College  Board  who  is  running  for  re-election  remains  on  the  BDR  list.  He  suggested 
changing  the  law  so  that  candidates  would  not  be  able  to  be  re-elected  if  s/he  owes  the  City 
money. 

X.  Items  for  future  meetings. 

Public  Comment: 
None. 

XI.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 
within  the  jurisdiction  of  the  Ethics  Commission. 

None. 

XII.  Adjournment. 


The  meeting  was  adjourned  at  10:29  PM. 


Ethics  Commission 


25  Van  Ness  Ave.,  Suite  220 
San  Francisco,  C A  94102 
Phone  252-3100  Fax  252-31 12 


SAN  FRANCISCO  ETHICS  COMMISSION 
NOTICE  OF  SPECIAL  MEETING 
October  22,  2012  5:30  P.M. 

and  AGENDA  OCT  1  7  2012 


GOVERNMENT 
DOCUMElMTS  DEPT 


Room  400  City  Hall 

^/  1  Dr.  Carlton  B.  Goodlett  Place,  San  Francisco  FRANCISCO 

PUBLIC  LIBRARY 

I.  Call  to  order  and  roll  call. 

II.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 

within  the  jurisdiction  of  the  Ethics  Commission. 

III.  Discussion  and  possible  action  on  Ethics  Complaint  Nos.  08110816  and  09110816, 
alleging  that  Executive  Director  John  St.  Croix  and  Tonia  Lediju  of  the  Controller's 
Office  willfully  violated  the  Sunshine  Ordinance.  These  matters  were  referred  to 
the  San  Jose  City  Attorney's  Office  for  investigation  and  review.  At  this  meeting, 
the  Commission  will  dehberate  on  the  San  Jose  City  Attorney's  Office's 
recommendations  regarding  the  complaints.  (Attachments:  September  6,  2012 
memoranda  from  San  Jose  Sr.  Deputy  City  Attorney  Lisa  Herrick  re  Ethics 
Complaints  No.  08-110816  and  09-110816;  Responses  from  Complainant  re  Ethics 
Complaints  No.  08-110816  and  09110816.) 

IV.  Discussion  and  possible  action  on  draft  amendments  to  the  Campaign  Finance 
Reform  Ordinance  (CFRO)  to  impose  disclosure  requirements  on  "draft 
committees"  that  support  the  candidacy  of  an  identifiable  person  for  Citv  elective 
office  who  has  not  declared  as  a  candidate.  (Attachments:  August  27,  2012  staff 
report  and  draft  amendments.) 

V.  Discussion  and  possible  action  on  Annual  Report  for  Fiscal  Year  2011-2012.  The 

Commission  will  discuss  the  contents  of  a  draft  annual  report,  suggest  and  vote  on 
possible  amendments,  and  possibly  adopt  the  report  for  submission  to  the  Mayor 
and  Board  of  Supervisors.  (Attachment:  draft  annual  report  for  FY  11-12.) 

VI.  Discussion  and  possible  action  on  minutes  of  the  Commission's  regular  meetings  of 

July  23,  2012  and  September  24,  2012,  and  special  meeting  of  September  11,  2012. 
(Attachments:  draft  minutes  of  the  July  23,  September  11  and  September  24,  2012 
meetings.) 


VII. 


Discussion  of  Executive  Director's  Report.  An  update  of  important  Ethics 
Commission  staff  activities  since  the  previous  monthly  meeting.  The  written  report 
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covers  the  investigation  and  enforcement  program,  revenues,  campaign  finance 
disclosure  program,  revenues,  public  financing/campaign  finance  audit  program, 
lobbyist  program,  campaign  consultant  program,  and  outreach  and  education.  Any 
of  these  subjects  may  potentially  be  part  of  the  Director's  presentation  or  discussed 
by  the  C  ommission,  (Attachment:  ED  report.) 

Discussion  on  items  for  future  meetings.  Commissioners  may  propose  items  for 
future  agendas  and  the  Commission  may  determine  the  priority  of  these  items. 

IX.  Adjournment. 


There  will  he  an  opportunity  for  public  comment  on  each  agenda  item. 

Materials  contained  in  the  Commission  packets  for  meetings  are  available  for  inspection  and  copying  during 
regular  office  hours  at  the  Ethics  Commission,  25  Van  Ness  Avenue,  Suite  220,  at  least  72  hours  prior  to 
meetings.   Any  materials  distributed  to  members  of  the  Ethics  Commission  w  ithin  72  hours  of  the  meeting  or 
after  the  agenda  packet  has  been  delivered  to  the  members  are  available  for  public  inspection  at  the  Ethics 
Commission,  25  Van  Ness  Avenue,  Suite  220,  San  Francisco,  during  normal  office  hours. 

Cell  phones,  pagers  and  similar  sound-producing  electronic  devices:  The  ringing  of  and  use  of  cell  phones, 
pagers  and  similar  sound-producing  electronic  devices  are  prohibited  at  this  meeting.  The  Chair  may  order 
the  removal  from  the  meeting  room  of  any  person  responsible  for  the  ringing  or  use  of  a  cell  phone,  pager,  or 
other  similar  sound-producing  electronic  devices. 

Disability  Access:  The  Ethics  Commission  meeting  will  be  held  in  Room  400,  City  Hall,  1  Dr.  Carlton  B. 
Coodlett  Place,  San  Francisco,  CA.  The  Commission  meeting  room  is  wheelchair  accessible.  The  closest 
accessible  BART  station  is  the  Civic  Center  Station  at  United  Nations  Plaza  and  Market  Street.  Accessible 
MUNI  lines  serving  this  location  are:  #42  Downtown  Loop,  and  #71  Haight/Noriega  and  the  F  Line  to  Market 
and  Van  Ness  and  the  Metro  Stations  at  Van  Ness  and  Market  and  at  Civic  Center.  For  information  about 
MUNI  accessible  services  call  (415)  923-6142.  There  is  accessible  curbside  parking  adjacent  to  City  Hall  on 
Grove  Street  and  Van  Ness  Avenue  and  in  the  vicinity  of  the  Veterans  Building  at  401  Van  Ness  Avenue 
adjacent  to  Davies  Hall  and  the  War  Memorial  Complex. 

To  obtain  a  disability-related  modification  or  accommodation,  including  auxiliary  aids  or  services,  to 
participate  in  a  meeting,  please  contact  the  Ethics  Commission  at  least  48  hours  before  the  meeting,  except  for 
Monday  meetings,  for  which  the  deadline  is  4:00  p.m.  the  previous  Friday.  Late  requests  will  be  honored,  if 
possible.  Services  available  on  request  include  the  following:  American  sign  language  interpreters  or  the  use 
of  a  reader  during  a  meeting,  a  sound  enhancement  system,  and/or  alternative  formats  of  the  agenda  and 
minutes.  Please  contact  the  Ethics  Commission  (415)  252-3100  to  make  arrangements  for  a  disability-related 
modification  or  accommodation. 

Chemical-Based  Products:  In  order  to  assist  the  City's  efforts  to  accommodate  persons  with  severe  allergies, 
environmental  illnesses,  multiple  chemical  sensitivity  or  related  disabilities,  attendees  at  public  meetings  are 
reminded  that  other  attendees  may  be  sensitive  to  various  chemical-based  products.  Please  help  the  City 
accommodate  these  individuals. 

KNOW  YOUR  RIGHTS  UNDER  THE  SUNSHINE  ORDINANCE  (Chapter  67  of  the  San  Francisco 
Administrative  Code):  Government's  duty  is  to  serve  the  public,  reaching  its  decisions  in  full  view  of  the 
public.  Commissions,  boards,  councils,  and  other  agencies  of  the  City  and  County  exist  to  conduct  the  people's 
business.  This  ordinance  assures  that  deliberations  are  conducted  before  the  people  and  that  City  operations 
arc  open  to  the  people's  review. 

FOR  MORE  INFORMATION  ON  YOUR  RIGHTS  UNDER  THE  SUNSlllM  ORDINAM  1  OR  I  () 
REPORT  A  VIOLATION  OF  THE  SUNSHINE  ORDINANCE,  CONTAC  1  l  lll  SI  NSIIIM  ORDINANCE 
TASK  FORCE,  City  Hall,  Room  244,  1  Dr.  Carlton  B.  Goodlctt  Place,  San  Francisco.  CA  94102-4689;  phone: 
(415)  554-7724;  fax:  (415)  554-7854;  email:  SOTFfa  SFGOV.ORG.  Copies  of  the  Sunshine  Ordinance  can  be 
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obtained  from  the  Clerk  of  the  Sunshine  Task  Force,  at  the  San  Francisco  Public  Library,  and  on  tlic  City's 
website  at  http://www.sfgov.org 

Lobbyist  Registration  and  Reporting  Requirements:  Individuals  who  influence  or  attempt  to  influence  local 
policy  or  administrative  action  may  be  required  by  the  San  Francisco  Lobbyist  Ordinance  (San  Francisco 
Campaign  and  Governmental  Conduct  Code  sections  2.100  -  2.160)  to  register  and  report  lobbying  activity. 
For  more  information  about  the  Lobbyist  Ordinance,  please  contact  the  Ethics  Commission  at  25  Van  Ness 
Avenue,  Suite  220,  San  Francisco,  CA  94102;  telephone  (415)  252-3100,  fax  (415)  252-3112;  and  website: 
www.sfgov.org/ethics. 

S:\AGENDA\20I2\I0.22.12.doc 
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CITY  OF  C: 

SanTose 


Memorandum 


CAPnAL  OF  SILICON  VALLEY 


TO: 


SAN  FRANCISCO 
ETHICS  COMMISSION 


FROM: 


LISA  HERRICK 

Sr.  Deputy  City  Attorney 


SUBJECT: 


Referral  from  Sunshine 
Ordinance  Task  Force  re 
Etiiics  Complaint  No.  08-110816 


DATE: 


September  6,  2012 


INTRODUCTION 

The  San  Francisco  Sunshine  Ordinance  Task  Force  ("Sunshine  Task  Force")  referred 
Ethics  Complaint  No.  08-11 081 6  to  the  Ethics  Commission  finding  violations  of  the  San 
Francisco  Sunshine  Ordinance  against,  among  others,  the  Executive  Director  of  the 
Ethics  Commission.  Because  the  Executive  Director  of  the  Ethics  Commission  is 
named  as  a  respondent  in  the  Complaint,  I  have  been  asked  to  review  and  investigate 
the  Complaint  consistent  with  the  Ethics  Commission  Regulations  for  Investigations  and 
Enforcement  Proceedings.^ 

SUMIVIARY  OF  COMPLAINT 

On  March  6,  2011,  Patrick  Monette-Shaw  filed  a  complaint  with  the  Sunshine  Task 
Force  alleging  that  the  San  Francisco  Controller  and  Ethics  Commission  violated 
Sections  67.24^,  67.26^  and  67.34^  of  the  Sunshine  Ordinance  by  failing  to  provide 
records  in  response  to  an  Immediate  Disclosure  Request  for  "any  and  all  written 
correspondence  between  the  City  Controller's  Office  and  the  Ethics  Commission  related 
to  the  Whistleblower  Complaint  filed  by  Drs.  Derek  Kerr  and  Maria  Rivero  regarding  the 
Laguna  Honda  Hospital  Patient  Gift  Fund  during  the  period  of  February  1 ,  2010  and 
December  31,  2010." 

PROCEEDINGS  BEFORE  SUNSHINE  ORDINANCE  TASK  FORCE 

The  Sunshine  Task  Force  heard  this  matter  on  April  26,  201 1 . 

in  an  Order  of  Determination  dated  June  14,  201 1 ,  the  Task  Force  found  that  the 
Controller's  Office  violated  Section  67.25^  of  the  Sunshine  Ordinance  for  untimely 
response  to  the  Immediate  Disclosure  Request.  The  Task  Force  also  found  that  the 
Ethics  Commission  and  Controller's  Office  each  violated  Section  67.26  of  the  Sunshine 
Ordinance  by  not  keeping  withholding  to  a  minimum  and  Section  67.27®  of  the  Sunshine 
Ordinance  for  failing  to  justify  the  withholding.  The  Task  Force  ordered  the  Controller's 
Office  and  Ethics  Commission  to  release  the  records  requested  within  5  business  days 
and  appear  before  the^ Compliance  and  Amendments  Committee  on  July  12,  2011. 
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On  July  12,  201 1 ,  the  Compliance  and  Amendments  Committee  of  the  Task  Force 
recommended  that  the  Task  Force  find  that  Controller's  Office  staff  and  Ethics 
Commission  staff  violated  Sunshine  Ordinance  Section  67.34  for  willful  failure  to 
disclose  the  records  requested. 

On  July  26,  201 1 ,  the  Task  Force  adopted  the  recommendation  of  the  Compliance  and 
Amendments  Committee  to  find  Controller's  Office  staff  and  Ethics  Commission  staff  in 
willful  violation  of  the  Order  of  Determination  pursuant  to  Section  67.34  of  the  Sunshine 
Ordinance  and  San  Francisco  City  Charter  Section  15.1 05(e). ^  The  Task  Force  also 
voted  to  forward  the  matter  to  the  District  Attorney  and  the  Ethics  Commission  for 
enforcement  and  forward  a  copy  of  the  referral  letter  to  Mayor  Ed  Lee  and  the  San 
Francisco  Civil  Grand  Jury. 

On  August  15,  201 1 ,  the  Task  Force  referred  its  Order  of  Determination  issued  June  14, 
201 1  to  the  Ethics  Commission  pursuant  to  Sunshine  Ordinance  Sections  67.21^  and 
67.30.^  The  Task  Force's  August  1 5  letter  also  provided  notification  of  willful  failure  and 
official  misconduct  findings  against  Controller's  Office  staff  and  Ethics  Commission  staff 
for  failure  to  comply  with  the  June  14  Order  of  Determination. 

REFERRALS  TO  OTHER  AGENCIES 

On  August  25,  2011,  Garrett  Chatfield,  Investigator  with  the  Ethics  Commission, 
referred  the  Task  Force's  Order  of  Determination  to  Andrew  Shen,  Deputy  City 
Attorney,  San  Francisco  City  Attorney's  Office  and  Marc  Katz,  Assistant  District 
Attorney,  San  Francisco  District  Attorney's  Office. 

On  August  31,  2011,  Marc  Katz  informed  Mr.  Chatfield; 

At  this  time,  our  office  is  not  pursuing  a  criminal  investigation  concerning  this 
complaint.  Your  letter  notes  that  the  Ethics  Commission  is  "in  discussions  with 
various  outside  agencies  to  determine  if  the  matter ...  can  be  referred  to  another 
agency."  Please  provide  us  with  the  contact  information  for  the  person/agency 
that  will  handle  the  investigation.  We  will  ask  that  agency  to  inform  us  if  they 
uncover  evidence  of  criminal  conduct. 

On  September  8,  201 1 ,  Mr.  Shen  wrote  to  John  St.  Croix,  Executive  Director  of  the 
Ethics  Commission,  to  inform  him  that  the  City  Attorney's  Office  would  not  investigate 
Complaint  No.  08-110816. 

REVIEW  OF  THE  RECORD 

I  reviewed  the  entire  file  in  this  matter,  including  the  Complaint  and  all  memoranda  and 
correspondence  related  to  the  proceedings  before  the  Sunshine  Task  Force.  I 
determined  that  it  was  not  necessary  for  me  to  conduct  additional  interviews. 
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LEGAL  ANALYSIS 

A.  Records  from  the  Controller's  Office 

San  Francisco  City  Charter  Section  F1. 110(b)  provides: 

Notwithstanding  any  other  provision  of  this  Charter,  or  any  ordinance  or 
regulation  of  the  City  and  County  of  San  Francisco,  and  except  to  the  extent 
required  by  state  or  federal  law,  all  drafts,  notes,  preliminary  reports  of 
Controller's  benchmarl<  studies,  audits,  investigations  and  other  reports  shall  be 
confidential. 

In  addition,  Section  F1. 107(c)  of  the  Charter  requires  in  part: 

The  Board  of  Supervisors  shall  enact  and  maintain  an  ordinance  protecting  the 
confidentiality  of  whistlebiowers,  and  protecting  City  officers  and  employees  from 
retaliation  for  filing  a  complaint  with,  or  providing  information  to,  the  Controller, 
Ethics  Commission,  District  Attorney,  City  Attorney  or  a  City  department  or 
commission  about  improper  government  activity  by  City  officers  and  employees. 

The  Charter  therefore  makes  all  drafts,  notes  and  preliminary  reports  of  the  Controller's 
investigations  confidential  unless  required  to  be  disclosed  under  state  or  federal  law;  the 
identity  of  whistlebiowers  is  also  confidential  under  the  Charter  as  well  as  Section 
4.123(a)  of  the  San  Francisco  Campaign  and  Governmental  Conduct  Code  which 
implements  the  Charter  provision. ^° 

No  federal  law  exists  that  requires  records  related  to  whistieblower  complaints  and 
investigations  to  be  disclosed.  Moreover,  California  Government  Code  Section 
53087.6^^  makes  records  of  an  investigative  audit  confidential  and  the  California  Public 
Records  Act  exempts  disclosure  of  records  exempted  or  prohibited  pursuant  to  state 
law.^^  Finally,  although  Drs.  Kerr  and  Rivero  apparently  submitted  a  "Waiver  of 
Confidentiality  Request  for  our  LHH  Gift  Fund  Whistieblower  Complaints",  the  conduct 
of  investigative  audits  is  governed  by  the  City's  Charter  and  state  law. 

Since  there  is  no  federal  or  state  law  that  would  compel  disclosure  of  whistieblower 
information  and  the  Sunshine  Ordinance  is  specifically  preempted  by  the  City's  Charter, 
the  information  requested  by  Mr.  Monette-Shaw  cannot  be  disclosed. 

B.  Records  from  the  Ethics  Commission 

Appendix  C3. 699-1 3(a)  of  the  San  Francisco  City  Charter  provides  in  part: 

If  the  commission,  upon  the  sworn  complaint  or  on  its  own  initiative,  determines 
that  there  is  sufficient  cause  to  conduct  an  investigation,  it  shall  investigate 
alleged  violations  of  this  charter  or  City  ordinances  relating  to  campaign  finance, 
lobbying,  conflicts  of  interest  and  governmental  ethics....  The  investigation  shall 
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be  conducted  in  a  confidential  manner.  Records  of  any  investigation  shall  be 
considered  confidential  information  to  the  extent  permitted  by  state  law.  Any 
member  or  employee  of  the  commission  or  other  person  who,  prior  to  a 
determination  concerning  probable  cause,  discloses  information  about  any 
preliminary  investigation,  except  as  necessary  to  conduct  the  investigation,  shall 
be  deemed  guilty  of  official  misconduct.  The  unauthorized  release  of  confidential 
information  shall  be  sufficient  grounds  for  the  termination  of  the  employee  or 
removal  of  the  commissioner  responsible  for  such  release. 

Sections  6276"  and  6276.32^^  of  the  California  Public  Records  Act  exempt  from 
disclosure  "official  information."  California  Evidence  Code  1040  defines  "official 
information"  as  follows: 

(a)  As  used  in  this  section,  "official  information"  means  information  acquired  in 
confidence  by  a  public  employee  in  the  course  of  his  or  her  duty  and  not  open,  or 
officially  disclosed,  to  the  public  prior  to  the  time  the  claim  of  privilege  is  made. 

(b)  A  public  entity  has  a  privilege  to  refuse  to  disclose  official  information,  and  to 
prevent  another  from  disclosing  official  information,  if  the  privilege  is  claimed  by  a 
person  authorized  by  the  public  entity  to  do  so  and: 

(1)  Disclosure  is  forbidden  by  an  act  of  the  Congress  of  the  United  States  or  a 
statute  of  this  state;  or 

(2)  Disclosure  of  the  information  is  against  the  public  interest  because  there  is 
a  necessity  for  preserving  the  confidentiality  of  the  information  that  outweighs  the 
necessity  for  disclosure  in  the  interest  of  justice;  but  no  privilege  may  be  claimed 
under  this  paragraph  if  any  person  authorized  to  do  so  has  consented  that  the 
information  be  disclosed  in  the  proceeding.  In  determining  whether  disclosure  of 
the  information  is  against  the  public  interest,  the  interest  of  the  public  entity  as  a 
party  in  the  outcome  of  the  proceeding  may  not  be  considered. 

The  City  may  refuse  to  disclose  information  acquired  in  confidence  by  a  public 
employee.  As  discussed  above,  although  Drs.  Kerr  and  Rivero  apparently  submitted  a 
"Waiver  of  Confidentiality  Request  for  our  LHH  Gift  Fund  Whistleblower  Complaints", 
the  conduct  of  investigative  audits  is  governed  by  the  City's  Charter  and  state  law  and 
so  neither  physician  is  authorized  to  waive  the  privilege. 

The  City's  Charter  deems  confidential  records  of  investigations  by  the  Ethics 
Commission  to  the  extent  provided  by  state  law.  Since  state  law  protects  "official 
information"  and  the  Sunshine  Ordinance  is  preempted  by  the  City's  Charter,  the 
information  requested  by  Mr.  Monette-Shaw  cannot  be  disclosed. 
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RECOMMENDATION 

For  the  reasons  explained  above,  the  Sunshine  Ordinance  Task  Force  did  not  apply  the 
law  correctly.  I  recommend  that  the  Commission  dismiss  Complaint  08-1 10816,  in 
which  the  Sunshine  Task  Force  found  violations  of  Sections  67.25  67.26,  67.27  and 
67.34  of  the  Sunshine  Ordinance. 

Please  note  that  one  member  of  the  Commission  may  cause  this  Complaint  to  be 
calendared  for  consideration  by  the  full  Commission  in  an  open  session  at  the  next 
Commission  meeting,  which  is  scheduled  for  September  24,  2012.^^  A  request  for 
consideration  by  the  full  Commission  must  be  received  by  staff  to  the  Ethics 
Commission  by  Wednesday,  September  19,  2012  (no  fewer  than  five  days  before  the 
date  of  the  Commission  meeting)  so  that  staff  may  comply  with  the  applicable  notice 
and  agenda  requirements.''^ 

RICHARD  DOYLE 
City  Attorney 


LISA  HERRICK 

Sr.  Deputy  City  Attorney 


For  questions,  please  contact  Lisa  Herrick,  Sr.  Deputy  City  Attorney,  at  408-535-1900. 


^  I  am  a  Senior  Deputy  City  Attorney  for  the  San  Jose  Office  of  the  City  Attorney.  One  of  my  first 
assignments  when  I  joined  the  City  Attorney's  Office  in  August  2006  was  to  staff  the  Sunshine  Reform 
Task  Force,  which  met  for  two  years.  Over  that  period,  the  Task  Force  made  a  number  of 
recommendations  about  increasing  transparency  in  meetings  and  access  to  documents  in  San  Jose. 

I  also  advise  City  officials  and  employees  on  the  Brown  Act,  California  Public  Records  Act,  Political 
Reform  Act  and  the  City's  ethics  ordinances. 

1  advise  the  City  Clerk  on  all  matters  related  to  the  Clerk's  Office,  including  elections.  I  also  staff  the 
Elections, Commission.  I  have  handled  litigation  matters  involving  the  City's  Campaign  Finance  and 
Lobbying  ordinances. 

Before  joining  the  City  Attorney's  Office,  I  worked  for  the  County  of  Santa  Clara  for  nearly  5  years;  one  of 
my  assignments  was  to  advise  the  Registrar  of  Voters.  I  started  my  law  career  in  a  private  law  'irm,  where 
I  handled  general  litigation  matters  for  ten  years. 

^  Sec.  67.24.  Public  Information  That  Must  Be  Disclosed. 

Notwithstanding  a  department's  legal  discretion  to  withhold  certain  information  under  the  California  Public 
Records  Act,  the  following,  policies  shall  govern  specific  types  of  documents  and  information  and  shall 
provide  enhanced  rights  of  public  access  to  information  and  records: 
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(a)  Drafts  and  Memoranda. 

(1)  Except  as  provided  in  subparagraph  (2),  no  preliminary  draft  or  department  memorandum,  whether  in 
printed  or  electronic  form,  shall  be  exempt  from  disclosure  under  Government  Code  Section  6254, 
subdivision  (a)  or  any  other  provision.  If  such  a  document  is  not  normally  kept  on  file  and  would  other^A/ise 
be  disposed  of,  its  factual  content  Is  not  exempt  under  subdivision  (a).  Only  the  recommendation  of  the 
author  may,  in  such  circumstances,  be  withheld  as  exempt. 

(2)  Draft  versions  of  an  agreement  being  negotiated  by  representatives  of  the  City  with  some  other  party 
need  not  be  disclosed  immediately  upon  creation  but  must  be  preserved  and  made  available  for  public 
review  for  10  days  pror  to  the  presentation  of  the  agreement  for  approval  by  a  policy  body,  unless  the 
body  finds  that  and  articulates  how  the  public  interest  would  be  unavoidably  and  substantially  harmed  by 
compliance  with  this  10  day  rule,  provided  that  policy  body  as  used  in  this  subdivision  does  not  include 
committees.  In  the  case  of  negotiations  for  a  contract,  lease  or  other  business  agreement  in  which-an 
agency  of  the  City  is  offering  to  provide  facilities  or  services  in  direct  competition  with  other  public  or 
private  entities  that  are  not  required  by  law  to  make  their  competing  proposals  public  or  do  not  in  fact 
make  their  oroposals  public,  the  policy  body  may  postpone  public  access  to  the  final  draft  agreement  until 
it  is  presented  to  it  for  approval. 

(b)  Litigation  Material. 

(1)  Notwithstanding  any  exemptions  otherwise  provided  by  law,  the  following  are  public  records  subject  to 
disclosure  under  this  Ordinance: 

(1)  A  pre-litigation  claim  against  the  City; 

(ii)  A  record  previously  received  or  created  by  a  department  in  the  ordinary  course  of  business  that  was 
not  attorney/client  privileged  when  it  was  previously  received  or  created; 

(iii)  Advice  on  compliance  with,  analysis  of,  an  opinion  concerning  liability  under,  or  any  communication 
otherwise  concerning  the  California  Public  Records  Act,  the  Ralph  M.  Brown  Act,  the  Political  Reform  Act, 
any  San  Francisco  governmental  ethics  code,  or  this  Ordinance. 

(2)  Unless  otherwise  privileged  under  California  law,  when  litigation  is  finally  adjudicated  or  otherwise 
settled,  records  of  all  communications  between  the  department  and  the  adverse  party  shall  be  subject  to 
disclosure,  including  the  text  and  terms  of  any  settlement. 

(c)  Personnel  Information.  None  of  the  following  shall  be  exempt  from  disclosure  under  Government  Code 
Section  6254,  subdivision  (c),  or  any  other  provision  of  California  Law  where  disclosure  is  not  forbidden: 

(1)  The  job  pool  characteristics  and  employment  and  education  histories  of  all  successful  job  applicants, 
including  at  a  minimum  the  following  information  as  to  each  successful  job  applicant: 

(i)  Sex,  age  and  ethnic  group; 

(ii)  Years  of  graduate  and  undergraduate  study,  degree(s)  and  major  or  discipline; 

(iii)  Years  of  employment  in  the  private  and/or  public  sector; 

(iv)  Whether  currently  employed  in  the  same  position  for  another  public  agency. 

(v)  Other  non-identifying  particulars  as  to  experience,  credentials,  aptitudes,  training  or  education  entered 
in  or  attached  to  a  standard  employment  application  form  used  for  the  position  in  question. 
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(2)  Ttie  professional  biography  or  curriculum  vitae  of  any  employee,  provided  that  the  home  address, 
home  telephone  number,  social  security  number,  age,  and  marital  status  of  the  employee  shall  be 
redacted. 

(3)  The  job  description  of  every  employment  classification. 

(4)  The  exact  gross  salary  and  City-paid  benefits  available  to  every  employee. 

(5)  Any  memorandum  of  understanding  between  the  City  or  department  and  a  recognized  employee 
organization. 

(6)  The  amount,  basis,  and  recipient  of  any  performance-based  increase  in  compensation,  benefits,  or 
both,  or  any  other  bonus,  awarded  to  any  employee,  which  shall  be  announced  during  the  open  session 
of  a  policy  body  at  which  the  award  is  approved. 

(7)  The  record  of  any  confirmed  misconduct  of  a  public  employee  involving  personal  dishonesty, 
misappropriation  of  public  funds,  resources  or  benefits,  unlawful  discrimination  against  another  on  the 
basis  of  status,  abuse  of  authority,  or  violence,  and  of  any  discipline  imposed  for  such  misconduct. 

(d)  Law  Enforcement  Information. 

The  District  Attorney,  Chief  of  Police,  and  Sheriff  are  encouraged  to  cooperate  with  the  press  and  other 
members  of  the  public  in  allowing  access  to  local  records  pertaining  to  investigations,  arrests,  and  other 
law  enforcement  activity.  However,  no  provision  of  this  ordinance  is  intended  to  abrogate  or  interfere  with 
the  constitutional  and  statutory  power  and  duties  of  the  District  Attorney  and  Sheriff  as  interpreted  under 
Government  Code  section  25303,  or  other  applicable  state  law  or  judicial  decision.  Records  pertaining  tc 
any  investigation,  arrest  or  other  law  enforcement  activity  shall  be  disclosed  to  the  public  once  the  District 
Attorney  or  court  determines  that  a  prosecution  will  not  be  sought  against  the  subject  involved,  or  once 
the  statute  of  limitations  for  filing  charges  has  expired,  whichever  occurs  first.  Notwithstanding  the 
occurrence  of  any  such  event,  individual  items  of  information  in  the  following  categories  may  be 
segregated  and  withheld  if,  on  the  particular  facts,  the  public  interest  in  nondisclosure  clearly  and 
substantially  outweighs  the  public  interest  in  disclosure: 

(1)  The  names  of  juvenile  witnesses  (whose  identities  may  nevertheless  be  indicated  by  substituting  a 
number  or  alphabetical  letter  for  each  individual  interviewed); 

(2)  Personal  or  otherwise  private  information  related  to  or  unrelated  to  the  investigation  if  disclosure 
would  constitute  an  unwarranted  invasion  of  privacy; 

(3)  The  identity  of  a  confidential  source; 

(4)  Secret  investigative  techniques  or  procedures; 

(5)  Information  whose  disclosure  would  endanger  law  enforcement  personnel;  or 

(6)  Information  whose  disclosure  would  endanger  the  successful  completion  of  an  investigation  where  the 
prospect  of  enforcement  proceedings  is  concrete  and  definite. 

This  subdivision  shall  not  exempt  from  disclosure  any  portion  of  any  record  of  a  concluded  inspection  or 
enforcement  action  by  an  officer  or  department  responsible  for  regulatory  protection  of  the  public  health, 
safety,  or  welfare. 
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(e)  Contracts.  Bids  and  Proposals 

(1)  Contracts,  contractors"  bids,  responses  to  requests  for  proposals  and  all  other  records  of 
communications  between  the  department  and  persons  or  firms  seeking  contracts  shall  be  open  to 
inspection  immediately  after  a  contract  has  been  awarded.  Nothing  in  this  provision  requires  the 
disclosure  of  a  private  person's  or  organization's  net  worth  or  other  proprietary  financial  data  submitted 
for  qualification  for  a  contract  or  other  benefit  until  and  unless  that  person  or  organization  is  awarded  the 
contract  or  benefit.  All  bidders  and  contractors  shall  be  advised  that  information  provided  which  is 
covered  by  this  subdivision  will  be  made  available  to  the  public  upon  request.  Immediately  after  any 
review  or  evaluation  or  rating  of  responses  to  a  Request  for  Proposal  ("RFP")  has  been  completed, 
evaluation  forms  and  score  sheets  and  any  other  documents  used  by  persons  in  the  RFP  evaluation  or 
contractor  selection  process  shall  be  available  for  public  inspection.  The  names  of  scorers,  graders  or 
evaluators,  along  with  their  individual  ratings,  comments,  and  score  sheets  or  comments  on  related 
documents,  shall  be  made  immediately  available  after  the  review  or  evaluation  of  a  RFP  has  been 
completed. 

(2)  Notwithstanding  the  provisions  of  this  subdivision  or  any  other  provision  of  this  ordinance,  the  Director 
of  Public  Health  may  withhold  from  disclosure  proposed  and  final  rates  of  payment  for  managed  health 
care  contracts  if  the  Director  determines  that  public  disclosure  would  adversely  affect  the  ability  of  the  City 
to  engage  in  effective  negotiations  for  managed  health  care  contracts.  The  authority  to  withhold  this 
information  applies  only  to  contracts  pursuant  to  which  the  City  (through  the  Department  of  Public  Health) 
either  pays  for  health  care  sen/ices  or  receives  compensation  for  providing  such  services,  including 
mental  health  and  substance  abuse  services,  to  covered  beneficiaries  through  a  pre-arranged  rate  of 
payment.  This  provision  also  applies  to  rates  for  managed  health  care  contracts  for  the  University  of 
California,  San  Francisco,  if  the  contract  involves  beneficiaries  who  receive  services  provided  jointly  by 
the  City  and  University.  This  provision  shall  not  authorize  the  Director  to  withhold  rate  information  from 
disclosure  for  more  than  three  years. 

(3)  During  the  course  of  negotiations  for: 

(i)  personal,  professional,  or  other  contractual  services  not  subject  to  a  competitive  process  or  where  such 
a  process  has  arrived  at  a  stage  where  there  is  only  one  qualified  or  responsive  bidder; 

(ii)  leases  or  permits  having  total  anticipated  revenue  or  expense  to  the  City  and  County  of  five  hundred 
thousand  dollars  ($500,000)  or  more  or  having  a  term  of  ten  years  or  more;  or 

(iii)  any  franchise  agreements,  all  documents  exchanged  and  related  to  the  position  of  the  parties, 
including  draft  contracts,  shall  be  made  available  for  public  inspection  and  copying  upon  request.  In  the 
event  that  no  records  are  prepared  or  exchanged  during  negotiations  in  the  above-mentioned  categories, 
or  the  records  exchanged  do  not  provide  a  meaningful  representation  of  the  respective  positions,  the  city 
attorney  or  city  representative  familiar  with  the  negotiations  shall,  upon  a  written  request  by  a  member  of 
the  public,  prepare  written  summaries  of  the  respective  positions  within  five  working  days  following  the 
final  day  of  negotiation  of  any  given  week.  The  summaries  will  be  available  for  public  inspection  and 
copying.  Upon  completion  of  negotiations,  the  executed  contract,  including  the  dollar  amount  of  said 
contract,  shall  be  made  available  for  inspection  and  copying.  At  the  end  of  each  fiscal  year,  each  City 
department  shall  provide  to  the  Board  of  Supervisors  a  list  of  all  sole  source  contracts  entered  into  during 
the  past  fiscal  year.  This  list  shall  be  made  available  for  inspection  and  copying  as  provided  for  elsewhere 
in  this  Article. 

(f)  Budgets  and  Other  Financial  Information.  Budgets,  whether  tentative,  proposed  or  adopted,  for  the  City 
or  any  of  its  departments,  programs,  projects  or  other  categories,  and  all  bills,  claims,  invoices,  vouchers 
or  other  records  of  payment  obligations  as  well  as  records  of  actual  disbursements  showing  the  amount 
paid,  the  payee  and  the  purpose  for  which  payment  is  made,  other  than  payments  for  social  or  other 
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services  wliose  records  are  confidential  by  law,  sliall  not  be  exempt  from  disclosure  under  any 
circumstances. 

(g)  Neither  the  City  nor  any  office,  employee,  or  agent  thereof  may  assert  California  Public  Records  Act 
Section  6255  or  any  similar  provision  as  the  basis  for  withholding  any  documents  or  information 
requested  under  this  ordinance. 

(h)  Neither  the  City  nor  any  office,  employee,  or  agent  thereof  may  assert  an  exemption  for  withholding 
for  any  document  or  information  based  on  a  "deliberative  process"  exemption,  either  as  provided  by 
California  Public  Records  Act  Section  6255  or  any  other  provision  of  law  that  does  not  prohibit  disclosure. 

(i)  Neither  the  City,  nor  any  office,  employee,  or  agent  thereof,  may  assert  an  exemption  for  withholding 
for  any  document  or  information  based  on  a  finding  or  showing  that  the  public  interest  in  withholding  the 
information  outweighs  the  public  interest  in  disclosure.  All  withholdings  of  documents  or  information  m.ust 
be  based  on  an  express  provision  of  this  ordinance  providing  for  withholding  of  the  specific  type  of 
information  in  question  or  on  an  express  and  specific  exemption  provided  by  California  Public  Records 
Act  that  is  not  forbidden  by  this  ordinance. 

^  Sec.  67.26.  Withholding  Kept  to  a  Minimum. 

No  record  shall  be  withheld  from  disclosure  in  its  entirety  unless  all  information  contained  in  it  is  exempt 
from  disclosure  under  express  provisions  of  the  California  Public  Records  Act  or  of  some  other  statute. 
Information  that  is  exempt  from  disclosure  shall  be  masked,  deleted  or  otherwise  segregated  in  order  that 
the  nonexempt  portion  of  a  requested  record  may  be  released,  and  keyed  by  footnote  or  other  clear 
reference  to  the  appropriate  justification  for  withholding  required  by  section  67.27  of  this  article.  This  work 
shall  be  done  personally  by  the  attorney  or  other  staff  member  conducting  the  exemption  review.  The 
work  of  responding  to  a  public-records  request  and  preparing  documents  for  disclosure  shall  be 
considered  part  of  the  regular  work  duties  of  any  city  employee,  and  no  fee  shall  be  charged  to  the 
requester  to  cover  the  personnel  costs  of  responding  to  a  records  request. 

Sec.  67.34.  Willful  Failure  Shall  Be  Official  Misconduct. 

The  willful  failure  of  any  elected  official,  department  head,  or  other  managerial  city  employee  to  discharge 
any  duties  imposed  by  the  Sunshine  Ordinance,  the  Brown  Act  or  the  Public  Records  Act  shall  be 
deemed  official  misconduct.  Complaints  involving  allegations  of  willful  violations  of  this  ordinance,  the 
Brown  Act  or  the  Public  Records  Act  by  elected  officials  or  department  heads  of  the  City  and  County  of 
San  Francisco  shall  be  handled  by  the  Ethics  Commission. 

^  Sec.  67.25.  Immediacy  of  Response, 

(a)  Notwithstanding  the  10-day  period  for  response  to  a  request  permitted  in  Government  Code  Section 
6256  and  in  this  Article,  a  written  request  for  information  described  in  any  category  of  non-exempt  public 
information  shall  be  satisfied  no  later  than  the  close  of  business  on  the  day  following  the  day  of  the 
request.  This  deadline  shall  apply  only  if  the  words  "Immediate  Disclosure  Request"  are  placed  across  the 
top  of  the  request  and  on  the  envelope,  subject  line,  or  cover  sheet  in  which  the  request  is  transmitted. 
Maximum  deadlines  provided  in  this  article  are  appropriate  for  more  extensive  or  demanding  requests, 
but  shall  not  be  used  to  delay  fulfilling  a  simple,  routine  or  otherwise  readily  answerable  request. 

(b)  If  the  voluminous  nature  of  the  information  requested,  its  location  in  a  remote  storage  facility  or  the 
need  to  consult  with  another  interested  department  warrants  an  extension  of  10  days  as  provided  in 
Government  Code  Section  6456.1,  the  requester  shall  be  notified  as  required  by  the  close  of  business  on 
the  business  day  following  the  request. 
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(c)  The  person  seeking  the  information  need  not  state  his  or  her  reason  for  making  the  request  or  the  use 
to  which  the  information  will  be  put,  and  requesters  shall  not  be  routinely  asked  to  make  such  a 
disclosure.  Where  a  record  being  requested  contains  information  most  of  which  is  exempt  from  disclosure 
under  the  California  Public  Records  Act  and  this  article,  however,  the  City  Attorney  or  custodian  of  the 
record  may  inform  the  requester  of  the  nature  and  extent  of  the  non-exempt  information  and  inquire  as  to 
the  requester's  purpose  for  seeking  it,  in  order  to  suggest  alternative  sources  for  the  information  which 
may  involve  less  redaction  or  to  otherwise  prepare  a  response  to  the  request. 

(d)  Notwithstanding  any  provisions  of  California  Law  or  this  ordinance,  in  response  to  a  request  for 
Information  describing  any  category  of  non-exempt  public  information,  when  so  requested,  the  City  and 
County  shall  produce  any  and  all  responsive  public  records  as  soon  as  reasonably  possible  on  an 
incremental  or  "rolling"  basis  such  that  responsive  records  are  produced  as  soon  as  possible  by  the  end 
of  the  same  business  day  that  they  are  reviewed  and  collected.  This  section  is  intended  to  prohibit  the 
withholding  of  public  records  that  are  responsive  to  a  records  request  until  all  potentially  responsive 
documents  have  been  reviewed  and  collected.  Failure  to  comply  with  this  provision  is  a  violation  of  this 
article. 

^  Sec.  67.27.  Justification  of  Withholding. 

Any  withholding  of  information  shall  be  justified,  in  writing,  as  follows: 

(a)  A  withholding  under  a  specific  permissive  exemption  in  the  California  Public  Records  Act,  or 
elsewhere,  which  permissive  exemption  is  not  forbidden  to  be  asserted  by  this  ordinance,  shall  cite  that 
authority. 

(b)  A  withholding  on  the  basis  that  disclosure  is  prohibited  by  law  shall  cite  the  specific  statutory  authority 
in  the  Public  Records  Act  or  elsewhere. 

(c)  A  withholding  on  the  basis  that  disclosure  would  incur  civil  or  criminal  liability  shall  cite  any  specific 
statutory  or  case  law,  or  any  other  public  agency's  litigation  experience,  supporting  that  position. 

(d)  When  a  record  being  requested  contains  information,  most  of  which  is  exempt  from  disclosure  under 
the  California  Public  Records  Act  and  this  Article,  the  custodian  shall  inform  the  requester  of  the  nature 
and  extent  of  the  nonexempt  information  and  suggest  alternative  sources  for  the  information  requested,  if 
available. 

'SEC.15.105.  SUSPENSION  AND  REMOVAL. 

(a)     ELECTIVE  AND  CERTAIN  APPOINTED  OFFICERS.  Any  elective  officer,  and  any  member  of  the 
Airport  Commission,  Asian  Art  Commission,  Civil  Sen/ice  Commission,  Commission  on  the  Status  of 
Women,  Golden  Gate  Concourse  Authority  Board  of  Directors,  Health  Commission,  Human  Services 
Commission,  Juvenile  Probation  Commission,  Municipal  Transportation  Agency  Board  of  Directors,  Port 
Commission,  Public  Utilities  Commission,  Recreation  and  Park  Corn-mission,  Fine  Arts  Museums  Board 
of  Trustees,  Taxi  Commission,  War  Memorial  and  Performing  Art  Center  Board  of  Trustees,  Board  of 
Education  or  Community  College  Board  is  subject  to  suspension  and  removal  for  official  misconduct  as 
provided  in  this  section.  Such  officer  may  be  suspended  by  the  Mayor  and  the  Mayor  shall  appoint  a 
qualified  person  to  discharge  the  duties  of  the  office  during  the  period  of  suspension.  Upon  such 
suspension,  the  Mayor  shall  immediately  notify  the  Ethics  Commission  and  Board  of  Supervisors  thereof 
in  writing  and  the  cause  thereof,  and  shall  present  written  charges  against  such  suspended  officer  to  the 
Ethics  Commission  and  Board  of  Supervisors  at  or  prior  to  their  next  regular  meetings  following  such 
suspension,  and  shall  immediately  furnish  a  copy  of  the  same  to  such  officer,  who  shall  have  the  right  to 
appear  with  counsel  before  the  Ethics  Commission  in  his  or  her  defense.  The  Ethics  Commission  shall 
hold  a  hearing  not  less  than  five  days  after  the  filing  of  written  charges.  After  the  hearing,  the  Ethics 
Commission  shall  transmit  the  full  record  of  the  hearing  to  the  Board  of  Supervisors  with  a 
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recommendation  as  to  wtiether  the  charges  should  be  sustained.  If,  after  reviewing  the  complete  record, 
the  charges  are  sustained  by  not  less  than  a  three-fourths  vote  of  all  members  of  the  Board  of 
Supervisors,  the  suspended  officer  shall  be  removed  from  office;  if  not  so  sustained,  or  if  not  acted  on  by 
the  Board  of  Supervisors  within  30  days  after  the  receipt  of  the  record  from  the  Ethics  Commission,  the 
suspended  officer  shall  thereby  be  reinstated. 

(b)  BUILDING  INSPECTION  COMMISSION,  PLANNING  COMMISSION,  BOARD  OF  APPEALS, 
ELECTIONS  COMMISSION,  ETHICS  COMMISSION,  AND  ENTERTAINMENT  COMMISSION.  Members 
of  the  Building  Inspection  Commission,  the  Planning  Commission,  the  Board  of  Appeals,  the  Elections 
Commission,  the  Ethics  Commission,  and  the  Entertainment  Commission  may  be  suspended  and 
removed  pursuant  to  the  provisions  of  subsection  (a)  of  this  section  except  that  the  Mayor  may  initiate 
removal  only  of  the  Mayor's  appointees  and  the  appointing  authority  shall  act  in  place  of  the  Mayor  for  all 
other  appointees. 

(c)  REMOVAL  FOR  CONVICTION  OF  A  FELONY  CRIME  INVOLVING  MORAL  TURPITUDE. 

(1)  Officers  Enumerated  in  Subsections  (a)  and  (b). 

(A)  An  appointing  authority  must  immediately  remove  from  office  any  official  enumerated  in 
subsections  (a)  or  (b)  upon: 

(i)  a  court's  final  conviction  of  that  official  of  a  felony  crime  involving  moral  turpitude;  and 

(ii)  a  determination  made  by  the  Ethics  Commission,  after  a  hearing,  that  the  crime  for 
which  the  official  was  convicted  warrants  removal. 

(B)  For  the  purposes  of  this  subsection,  the  Mayor  shall  act  as  the  appointing  authority  for  any 
elective  official. 

(C)  Removal  under  this  subsection  is  not  subject  to  the  procedures  in  subsections  (a)  and  (b) 
of  this  section. 

(2)  Other  Officers  and  Employees. 

(A)  At  will  appointees.  Officers  and  employees  who  hold  their  positions  at  the  pleasure  of  their 
appointing  authority  must  be  removed  upon: 

(i)  a  final  conviction  of  a  felony  crime  involving  moral  turpitude;  and 

(ii)  a  determination  made  by  the  Ethics  Commission,  after  a  hearing,  that  the  crime  r'or 
which  the  appointee  was  convicted  warrants  removal. 

(B)  For  cause  appointees.  Officers  and  employees  who  by  law  may  be  removed  only  for 
cause  must  be  removed  upon: 

(i)  a  final  conviction  of  a  felony  crime  involving  moral  turpitude;  and 

(ii)  a  determination  made  by  the  Ethics  Commission,  after  a  hearing,  that  the  crime  for 
which  the  appointee  was  convicted  warrants  removal. 

(3)  Penalty  for  Failure  to  Remove.  Failure  to  remove  an  appointee  as  required  under  this 
subsection  shall  be  official  misconduct 
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(d)  DISQUALIFICATION. 

(1 )  (A)    Any  person  who  has  been  removed  from  any  federal,  state,  County  or  City  office  or 
employment  upon  a  final  conviction  of  a  felony  crime  involving  moral  turpitude  shall  be  ineligible  for 
election  or  appointment  to  City  office  or  employment  for  a  period  of  ten  years  after  removal. 

(B)    Any  person  removed  from  any  federal,  state,  County  or  City  office  or  employment  for 
official  misconduct  shall  be  Ineligible  for  election  or  appointment  to  City  office  or  employment  for  a  period 
of  five  years  after  removal. 

(2)  (A)     Any  City  department  head,  board,  commission  or  other  appointing  authority  that 
removes  a  City  officer  or  employee  from  office  or  employment  on  the  grounds  of  official  misconduct  must 
invoke  the  disqualification  provision  in  subsection  (d)(1)(B)  and  provide  notice  of  such  disqualification  in 
writing  to  the  City  officer  or  employee. 

(B)    Upon  the  request  of  any  former  City  officer  or  employee,  the  Ethics  Commission  may, 
after  a  public  hearing,  overturn  the  application  of  the  disqualification  provision  of  subsection  (d)(1)(B)  if:  (i) 
the  decision  that  the  former  officer  or  employee  engaged  in  official  misconduct  was  not  made  after  a 
hearing  by  a  court,  the  Board  of  Supervisors,  the  Ethics  Commission,  an  administrative  body,  an 
administrative  hearing  officer,  or  a  labor  arbitrator;  and  (11)  if  the  officer  or  employee  does  not  have  the 
right  to  appeal  his  or  her  restriction  on  holding  future  office  or  employment  to  the  San  Francisco  Civil 
Service  Commission. 

(e)  OFFICIAL  MISCONDUCT.  Official  misconduct  means  any  wrongful  behavior  by  a  public  officer  in 
relation  to  the  duties  of  his  or  her  office,  willful  in  its  character,  including  any  failure,  refusal  or  neglect  of 
an  officer  to  perform  any  duty  enjoined  on  him  or  her  by  law,  or  conduct  that  falls  below  the  standard  of 
decency,  good  faith  and  right  action  impliedly  required  of  all  public  officers  and  including  any  violation  of  a 
specific  conflict  of  interest  or  governmental  ethics  law.  When  any  City  law  provides  that  a  violation  of  the 
law  constitutes  or  is  deemed  official  misconduct,  the  conduct  is  covered  by  this  definition  and  may  subject 
the  person  to  discipline  and/or  removal  from  office. 

®  Sec.  67.21.  Process  for  Gaining  Access  to  Public  Records;  Administrative  Appeals. 

(a)  Every  person  having  custody  of  any  public  record  or  public  information,  as  defined  herein,  (hereinafter 
referred  to  as  a  custodian  of  a  public  record)  shall,  at  normal  times  and  during  normal  and  reasonable 
hours  of  operation,  without  unreasonable  delay,  and  without  requiring  an  appointment,  permit  the  public 
record,  or  any  segregable  portion  of  a  record,  to  be  inspected  and  examined  by  any  person  and  shall 
furnish  one  copy  thereof  upon  payment  of  a  reasonable  copying  charge,  not  to  exceed  the  lesser  of  the 
actual  cost  or  ten  cents  per  page. 

(b)  A  custodian  of  a  public  record  shall,  as  soon  as  possible  and  within  ten  days  following  receipt  of  a 
request  for  inspection  or  copy  of  a  public  record,  comply  with  such  request.  Such  request  may  be 
delivered  to  the  office  of  the  custodian  by  the  requester  orally  or  in  writing  by  fax,  postal  delivery,  or  e- 
mail.  If  the  custodian  believes  the  record  or  information  requested  is  not  a  public  record  or  is  exempt,  the 
custodian  shall  justify  withholding  any  record  by  demonstrating,  in  writing  as  soon  as  possible  and  within 
ten  days  following  receipt  of  a  request,  that  the  record  in  question  is  exempt  under  express  provisions  of 
this  ordinance. 

(c)  A  custodian  of  a  public  record  shall  assist  a  requester  in  identifying  the  existence,  form,  and  nature  of 
any  records  or  information  maintained  by,  available  to,  or  in  the  custody  of  the  custodian,  whether  or  not 
the  contents  of  those  records  are  exempt  from  disclosure  and  shall,  when  requested  to  do  so,  provide  in 
writing  within  seven  days  following  receipt  of  a  request,  a  statement  as  to  the  existence,  quantity,  form 
and  nature  of  records  relating  to  a  particular  subject  or  questions  with  enough  specificity  to  enable  a 
requester  to  identify  records  in  order  to  make  a  request  under  (b).  A  custodian  of  any  public  record,  when 
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not  in  possession  of  tlie  record  requested,  shall  assist  a  requester  in  directing  a  request  to  the  proper 
office  or  staff  person. 

(d)  If  the  custodian  refuses,  fails  to  comply,  or  incompletely  complies  with  a  request  described  in  (b),  the 
person  making  the  request  may  petition  the  supervisor  of  records  for  a  determination  whether  the  record 
requested  is  public.  The  supervisor  of  records  shall  inform  the  petitioner,  as  soon  as  possible  and  within 
10  days,  of  its  determination  whether  the  record  requested,  or  any  part  of  the  record  requested,  is  public. 
Where  requested  by  the  petition,  and  where  otherwise  desirable,  this  determination  shall  be  in  writing. 
Upon  the  determination  by  the  supervisor  of  records  that  the  record  is  public,  the  supervisor  of  records 
shall  immediately  order  the  custodian  of  the  public  record  to  comply  with  the  person's  request.  If  the 
custodian  refuses  or  fails  to  comply  with  any  such  order  within  5  days,  the  supervisor  of  records  shall 
notify  the  district  attorney  or  the  attorney  general  who  shall  take  whatever  measures  she  or  he  deems 
necessary  and  appropriate  to  insure  compliance  with  the  provisions  of  this  ordinance. 

(e)  If  the  custodian  refuses,  fails  to  comply,  or  incompletely  complies  with  a  request  described  in  (b) 
above  or  if  a  petition  is  denied  or  not  acted  on  by  the  supervisor  of  public  records,  the  person  making  the 
request  may  petition  the  Sunshine  Task  Force  for  a  determination  whether  the  record  requested  is  public. 
The  Sunshine  Task  Force  shall  inform  the  petitioner,  as  soon  as  possible  and  within  2  days  after  its  next 
meeting  but  in  no  case  later  than  45  days  from  when  a  petition  in  writing  is  received,  of  its  determination 
whether  the  record  requested,  or  any  part  of  the  record  requested,  is  public.  Where  requested  by  the 
petition,  and  where  otherwise  desirable,  this  determination  shall  be  in  writing.  Upon  the  determination  that 
the  record  is  public,  the  Sunshine  Task  Force  shall  immediately  order  the  custodian  of  the  public  record  to 
comply  with  the  person's  request.  If  the  custodian  refuses  or  fails  to  comply  with  any  such  order  within  5 
days,  the  Sunshine  Task  Force  shall  notify  the  district  attorney  or  the  attorney  general  who  may  take 
whatever  measures  she  or  he  deems  necessary  to  insure  compliance  with  the  provisions  of  this 
ordinance.  The  Board  of  Supervisors  and  the  City  Attorney's  office  shall  provide  sufficient  staff  and 
resources  to  allow  the  Sunshine  Task  Force  to  fulfill  its  duties  under  this  provision.  Where  requested  by 
the  petition,  the  Sunshine  Task  Force  may  conduct  a  public  hearing  concerning  the  records  request 
denial.  An  authorized  representative  of  the  custodian  of  the  public  records  requested  shall  attend  any 
hearing  and  explain  the  basis  for  its  decision  to  withhold  the  records  requested. 

(f)  The  administrative  remedy  provided  under  this  article  shall  in  no  way  limit  the  availability  of  other 
administrative  remedies  provided  to  any  person  with  respect  to  any  officer  or  employee  of  any  agency, 
executive  office,  department  or  board;  nor  shall  the  administrative  remedy  provided  by  this  section  in  any 
way  limit  the  availability  of  judicial  remedies  otherwise  available  to  any  person  requesting  a  public  recorc. 
If  a  custodian  of  a  public  record  refuses  or  fails  to  comply  with  the  request  of  any  person  for  inspection  or 
copy  of  a  public  record  or  with  an  administrative  order  under  this  section,  the  superior  court  shall  have 
jurisdiction  to  order  compliance. 

(g)  In  any  court  proceeding  pursuant  to  this  article  there  shall  be  a  presumption  that  the  record  sought  is 
public,  and  the  burden  shall  be  upon  the  custodian  to  prove  with  specificity  the  exemption  which  applies. 

(h)  On  at  least  an  annual  basis,  and  as  otherwise  requested  by  the  Sunshine  Ordinance  Task  Force,  the 
supervisor  of  public  records  shall  prepare  a  tally  and  report  of  every  petition  brought  before  it  for  access 
to  records  since  the  time  of  its  last  tally  and  report.  The  report  shall  at  least  identify  for  each  petition  the 
record  or  records  sought,  the  custodian  of  those  records,  the  ruling  of  the  supervisor  of  public  -ecords, 
whether  any  ruling  was  overturned  by  a  court  and  whether  orders  given  to  custodians  of  public  records 
were  followed.  The  report  shall  also  summarize  any  court  actions  during  that  period  regarding  petitions 
the  Supervisor  has  decided.  At  the  request  of  the  Sunshine  Ordinance  Task  Force,  the  report  shall  also 
include  copies  of  all  rulings  made  by  the  supervisor  of  public  records  and  all  opinions  issued. 

(i)  The  San  Francisco  City  Attorney's  office  shall  act  to  protect  and  secure  the  rights  of  the  people  of  San 
Francisco  to  access  public  information  and  public  meetings  and  shall  not  act  as  legal  counsel  for  any  city 
employee  or  any  person  having  custody  of  any  public  record  for  purposes  of  denying  access  to  the  public. 
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The  City  Attorney  may  publish  legal  opinions  in  response  to  a  request  from  any  person  as  to  whether  a 
record  or  information  is  public.  All  communications  with  the  City  Attorney's  Office  with  regard  to  this 
ordinance,  including  petitions,  requests  for  opinion,  and  opinions  shall  be  public  records 

(j)  Notwithstanding  the  provisions  of  this  section,  the  City  Attorney  may  defend  the  City  or  a  City 
Employee  in  litigation  under  this  ordinance  that  is  actually  filed  in  court  to  any  extent  required  by  the  City 
Charter  or  California  Law, 

(k)  Release  of  documentary  public  information,  whether  for  inspection  of  the  original  or  by  providing  a 
copy,  shall  be  governed  by  the  California  Public  Records  Act  (Government  Code  Section  6250  et  seq.)  in 
particulars  not  addressed  by  this  ordinance  and  in  accordance  with  the  enhanced  disclosure 
requirements  provided  in  this  ordinance. 

(I)  Inspection  and  copying  of  documentary  public  information  stored  in  electronic  form  shall  be  made 
available  to  the  person  requesting  the  information  in  any  form  requested  which  is  available  to  or  easily 
generated  by  the  department,  its  officers  or  employees,  including  disk,  tape,  printout  or  monitor  at  a 
charge  no  greater  than  the  cost  of  the  media  on  which  it  is  duplicated.  Inspection  of  documentary  public 
information  on  a  computer  monitor  need  not  be  allowed  where  the  information  sought  is  necessarily  and 
inseparably  intertwined  with  information  not  subject  to  disclosure  under  this  ordinance.  Nothing  in  this 
section  shall  require  a  department  to  program  or  reprogram  a  computer  to  respond  to  a  request  for 
information  or  to  release  information  where  the  release  of  that  information  would  violate  a  licensing 
agreement  or  copyright  law. 

^  Sec.  67.30.  The  Sunshine  Ordinance  Task  Force. 

(a)  There  is  hereby  established  a  task  force  to  be  known  as  the  Sunshine  Ordinance  Task  Force 
consisting  of  eleven  voting  members  appointed  by  the  Board  of  Supervisors.  All  members  must  have 
experience  and/or  demonstrated  interest  in  the  issues  of  citizen  access  and  participation  in  local 
government.  Two  members  shall  be  appointed  from  individuals  whose  names  have  been  submitted  by 
the  local  chapter  of  the  Society  of  Professional  Journalists,  one  of  whom  shall  be  an  attorney  and  one  of 
whom  shall  be  a  local  journalist.  One  member  shall  be  appointed  from  the  press  or  electronic  media.  One 
member  shall  be  appointed  from  individuals  whose  names  have  been  submitted  by  the  local  chapter  of 
the  League  of  Women  Voters.  Four  members  shall  be  members  of  the  public  who  have  demonstrated 
interest  ir  or  have  experience  in  the  issues  of  citizen  access  and  participation  in  local  government.  Two 
members  shall  be  members  of  the  public  experienced  in  consumer  advocacy.  One  member  shall  be  a 
journalist  from  a  racial/ethnic-minority-owned  news  organization  and  shall  be  appointed  from  individuals 
whose  names  have  been  submitted  by  New  California  Media.  At  all  times  the  task  force  shall  include  at 
least  one  member  who  shall  be  a  member  of  the  public  who  is  physically  handicapped  and  who  has 
demonstrated  interest  in  citizen  access  and  participation  in  local  government.  The  Mayor  or  his  or  her 
designee,  and  the  Clerk  of  the  Board  of  Supervisors  or  his  or  her  designee,  shall  serve  as  non-voting 
members  of  the  task  force.  The  City  Attorney  shall  serve  as  legal  advisor  to  the  task  force.  The  Sunshine 
Ordinance  Task  Force  shall,  at  its  request,  have  assigned  to  in  an  attorney  from  within  the  City  Attorney"s 
Office  or  other  appropriate  City  Office,  who  is  experienced  in  public-access  law  matters.  This  attorney 
shall  serve  solely  as  a  legal  advisor  and  advocate  to  the  Task  Force  and  an  ethical  wall  will  be  maintained 
between  the  work  of  this  attorney  on  behalf  of  the  Task  Force  and  any  person  or  Office  that  the  Task 
Force  determines  may  have  a  conflict  of  interest  with  regard  to  the  matters  being  handled  by  the  attorney. 

(b)  The  term  of  each  appointive  member  shall  be  two  years  unless  earlier  removed  by  the  Board  of 
Supervisors.  In  the  event  of  such  removal  or  in  the  event  a  vacancy  othenvise  occurs  during  the  term  of 
office  of  any  appointive  member,  a  successor  shall  be  appointed  for  the  unexpired  term  of  the  office 
vacated  in  a  manner  similar  to  that  described  herein  for  the  initial  members.  The  task  force  shall  elect  a 
chair  from  among  its  appointive  members.  The  term  of  office  as  chair  shall  be  one  year.  Members  of  the 
task  force  shall  serve  without  compensation. 
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(c)  The  task  force  shall  advise  the  Board  of  Supervisors  and  provide  information  to  other  City 
departments  on  appropriate  ways  in  which  to  implement  this  chapter.  The  task  force  shall  develop 
appropriate  goals  to  ensure  practical  and  timely  implementation  of  this  chapter.  The  task  force  shall 
propose  to  the  Board  of  Supervisors  amendments  to  this  chapter.  The  task  force  shall  report  to  the  Beard 
of  Supervisors  at  least  once  annually  on  any  practical  or  policy  problems  encountered  in  the 
administration  of  this  chapter.  The  Task  Force  shall  receive  and  review  the  annual  report  of  the 
Supervisor  of  Public  Records  and  may  request  additional  reports  or  information  as  it  deems  necessary. 
The  Task  Force  shall  make  referrals  to  a  municipal  office  with  enforcement  power  under  this  ordinance  or 
under  the  California  Public  Records  Act  and  the  Brown  Act  whenever  it  concludes  that  any  person  has 
violated  any  provisions  of  this  ordinance  or  the  Acts.  The  Task  Force  shall,  from  time  to  time  as  it  sees  fit, 
issue  public  reports  evaluating  compliance  with  this  ordinance  and  related  California  laws  by  the  City  or 
any  Department,  Office,  or  Official  thereof. 

(d)  In  addition  to  the  powers  specified  above,  the  Task  Force  shall  possess  such  powers  as  the  Board  of 
Supen/isors  may  confer  upon  it  by  ordinance  or  as  the  People  of  San  Francisco  shall  confer  upon  it  by 
initiative. 

(e)  The  Task  Force  Commission  shall  approve  by-laws  specifying  a  general  schedule  for  meetings, 
requirements  for  attendance  by  Task  Force  members,  and  procedures  and  criteria  for  removing  members 
for  non-attendance. 

^°  Sec.  4.123.  Confidentiality  Protection  for  Whistleblower  Program  Complainants  and 
Investigations. 

(a)  WHISTLEBLOWER  IDENTITY  AND  INVESTIGATIONS.  Every  officer  and  employee  of  the  City 
shall  keep  confidential:  Controller 

(i)  The  identity  of  any  person  who  makes  a  complaint  to  the  Whistleblower  Program  under 
Section  4.107  of  this  Chapter,  and  any  information  that  would  lead  to  the  disclosure  of  the  person's 
identity,  unless  the  person  who  made  the  complaint  provides  written  authorization  for  the  disclosure. 

(ii)  Complaints  or  reports  to  the  Whistleblower  Program  and  information  related  to  the 
investigation  of  the  matter,  including  drafts,  notes,  preliminary  reports,  working  papers,  records  of 
interviews,  communications  with  complainants  and  witnesses,  and  any  other  materials  and  information 
gathered  or  prepared  in  the  course  of  the  investigation. 

The  protection  of  confidentiality  set  forth  in  this  Section  applies  irrespective  of  whether  the  infonnation 
was  provided  in  writing  and  whether  the  information  was  provided  or  is  maintained  in  electronic,  digital, 
paper  or  any  other  form  or  medium. 

(b)  INQUIRY  REGARDING  IDENTITY  PROHIBITED.  In  order  to  assure  effective  implementation  of  the 
provisions  of  this  Section  providing  confidentiality  to  whistleblowers.  City  officers  and  employees  may  not 
use  any  City  resources,  including  work  time,  to  ascertain  or  attempt  to  ascertain  directly  or  incirectly  the 
identity  of  any  person  who  has  made  a  complaint  to  the  Whistleblower  Program,  unless  such  person  has 
provided  written  authorization  for  the  disclosure.  Nothing  in  this  Section  shall  preclude  an  officer  or 
employee  assigned  to  investigate  a  complaint  under  this  Chapter  from  ascertaining  the  identity  of  a 
complainant  to  the  extent  necessary  to  conduct  the  investigation. 

(c)  EXCEPTIONS.  Nothing  in  this  Section  shall  preclude  the  Controller  from  (i)  disclosing  the  identity  of 
a  person  or  other  information  to  the  extent  necessary  to  conduct  a  civil  or  criminal  investigation  or  to  take 
any  enforcement  action,  including  any  action  to  discipline  an  employee  or  take  remedial  action  against  a 
contractor,  or  (ii)  releasing  information  as  part  of  a  referral  when  referring  any  matter  to  another  Ciry 
department,  commission,  board,  officer  or  employee,  or  to  other  governmental  agencies,  for  investigation 
and  possible  disciplinary,  enforcement  or  remedial  action,  or  (ill)  releasing  information  to  the  Citizens 
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Audit  Review  Board  so  that  it  may  carry  out  its  duty  to  provide  advisory  input  to  the  Controller  on  the 
Whistleblower  Program,  provided  that  information  is  prepared  so  as  to  protect  the  confidentiality  of 
persons  making  complaints  and  of  investigations,  or  (iv)  releasing  information  to  inform  the  public  of  the 
nature  of  the  actions  taken  by  the  Controller  in  the  operation  of  the  Whistleblov^er  Program  provided  that 
information  is  prepared  so  as  to  protect  the  confidentiality  of  persons  making  complaints  and  of 
investigations. 

"  Government  Code  Section  53087.6. 

(a)  (1)  A  city,  county,  or  city  and  county  auditor  or  controller  who  is  elected  to  office  may  maintain  a 
whistleblower  hotline  to  receive  calls  from  persons  who  have  information  regarding  fraud,  waste,  or  abuse 
by  local  government  employees, 

(2)  A  city,  county,  or  city  and  county  auditor  or  controller  who  is  appointed  by,  or  is  an  employee  of,  a 
legislative  body  or  the  government  agency  that  is  governed  by  the  city,  county,  or  city  and  county,  shall 
obtain  approval  of  that  legislative  body  or  the  government  agency,  as  the  case  may  be,  prior  to 
establishing  the  whistleblower  hotline. 

(b)  The  auditor  or  controller  may  refer  calls  received  on  the  whistleblower  hotline  to  the  appropriate 
government  authority  for  review  and  possible  investigation. 

(c)  During  the  initial  review  of  a  call  received  pursuant  to  subdivision  (a),  the  auditor  or  controller,  or  other 
appropriate  governmental  agency,  shall  hold  in  confidence  information  disclosed  through  the 
whistleblower  hotline,  including  the  identity  of  the  caller  disclosing  the  information  and  the  parties 
identified  by  the  caller. 

(d)  A  call  made  to  the  whistleblower  hotline  pursuant  to  subdivision  (a),  or  its  referral  to  an  appropriate 
agency  under  subdivision  (b),  may  not  be  the  sole  basis  for  a  time  period  under  a  statute  of  limitation  to 
commence.  This  section  does  not  change  existing  law  relating  to  statutes  of  limitation. 

(e)  (1)  Upon  receiving  specific  information  that  an  employee  or  local  government  has  engaged  in  an 
improper  government  activity,  as  defined  by  paragraph  (2)  of  subdivision  (f),  a  city  or  county  auditor 
or  controller  may  conduct  an  investigative  audit  of  the  matter.  The  identity  of  the  person  providing  the 
information  that  initiated  the  investigative  audit  shall  not  be  disclosed  without  the  written  permission  of 
that  person,  unless  the  disclosure  is  to  a  law  enforcement  agency  that  is  conducting  a  criminal 
investigation.  If  the  specific  information  is  in  regard  to  improper  government  activity  that  occurred  under 
the  jurisdiction  of  another  city,  county,  or  city  and  county,  the  information  shall  be  forwarded  to  the 
appropriate  auditor  or  controller  for  that  city,  county,  or  city  and  county. 

(2)  Any  investigative  audit  conducted  pursuant  to  this  subdivision  shall  be  kept  confidential,  except  to 
issue  any  report  of  an  investigation  that  has  been  substantiated,  or  to  release  any  findings  resulting  from 
a  completed  investigation  that  are  deemed  necessary  to  serve  the  interests  of  the  public.  In  any  event, 
the  identity  of  the  individual  or  individuals  reporting  the  improper  government  activity,  and  the  subject 
employee  or  employees  shall  be  kept  confidential. 

(3)  Notwithstanding  paragraph  (2),  the  auditor  or  controller  may  provide  a  copy  of  a  substantiated  audit 
report  that  includes  the  identities  of  the  subject  employee  or  employees  and  other  pertinent  information 
concerning  the  investigation  to  the  appropriate  appointing  authority  for  disciplinary  purposes.  The 
substantiated  audit  report,  any  subsequent  investigatory  materials  or  information,  and  the  disposition  of 
any  resulting  disciplinary  proceedings  are  subject  to  the  confidentiality  provisions  of  applicable  local, 
state,  and  federal  statutes,  rules,  and  regulations. 
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(f)  (1)  For  purposes  of  tiiis  section,  "employee"  means  any  individual  employed  by  any  county,  city,  or  city 
and  county,  including  any  charter  city  or  county,  and  any  school  district,  community  college  district, 
municipal  or  public  corporation,  or  political  subdivision  that  falls  under  the  auditor's  or  controller's 
jurisdiction. 

(2)  For  purposes  of  this  section,  "fraud,  waste,  or  abuse"  means  any  activity  by  a  local  agency  cr 
employee  that  is  undertaken  in  the  performance  of  the  employee's  official  duties,  including  activities 
deemed  to  be  outside  the  scope  of  his  or  her  employment,  that  is  in  violation  of  any  local,  state,  or  federal 
law  or  regulation  relating  to  corruption,  malfeasance,  bribery,  theft  of  government  property,  fraudulent 
claims,  fraud,  coercion,  conversion,  malicious  prosecution,  misuse  of  government  property,  or  willful 
omission  to  perform  duty,  is  economically  wasteful,  or  involves  gross  misconduct. 

California  Government  Code  Section  6254(k). 

California  Government  Code  Section  6276. 

Records  or  information  not  required  to  be  disclosed  pursuant  to  subdivision  (k)  of  Section  6254  may 
include,  but  shall  not  be  limited  to,  records  or  information  identified  in  statutes  listed  in  this  article. 

^'^  California  Government  Code  Section  6276.32. 

Narcotic  addict  outpatient  revocation  proceeding,  confidentiality  of  reports.  Section  31 52.5,  Welfare  and 
Institutions  Code. 

Narcotic  and  drug  abuse  patients,  confidentiality  of  records.  Section  11845.5,  Health  and  Safety  Code. 

Native  American  graves,  cemeteries  and  sacred  places,  records  of,  subdivision  (r),  Section  6254. 

Notary  public,  confidentiality  of  application  for  appointment  and  commission.  Section  8201.5. 

Nurse,  alcohol  or  dangerous  drug  diversion  and  rehabilitation  records,  confidentiality  of.  Section 
2770.12,  Business  and  Professions  Code. 

Obscene  matter,  defense  of  scientific  or  other  purpose,  confidentiality  of  recipients.  Section  311.8, 
Penal  Code. 

Occupational  safety  and  health  investigations,  confidentiality  of  complaints  and  complainants,  Section 
6309,  Labor  Code. 

Occupational  safety  and  health  investigations,  confidentiality  of  trade  secrets,  Section  6322,  Labor 
Code. 

Official  information  acquired  in  confidence  by  public  employee,  disclosure  of.  Sections  1040  and  1041, 
Evidence  Code. 

Oil  and  gas,  confidentiality  of  proposals  for  the  drilling  of  a  well,  Section  3724.4,  Public  Resources 
Code. 

Oil  and  gas,  disclosure  of  onshore  and  offshore  exploratory  well  records.  Section  3234,  Public 
Resources  Code. 

Oil  and  gas,  disclosure  of  well  records.  Section  3752,  Public  Resources  Code. 
Oil  and  gas  leases,  surveys  for  permits,  confidentiality  of  information.  Section  6826,  Public  Resources 
Code. 

Oil  spill  feepayer  information,  prohibition  against  disclosure,  Section  46751,  Revenue  and  Taxation 
Code. 

Older  adults  receiving  county  services,  providing  information  between  county  agencies,  confidentiality 
of.  Section  9401,  Welfare  and  Institutions  Code. 

Organic  food  certification  organization  records,  release  of.  Section  110845,  Health  and  Safe^y  Code. 

Osteopathic  physician  and  surgeon,  rehabilitation  and  diversion  records,  confidentiality  of.  Section 
2369,  Business  and  Professions  Code. 

Ethics  Commission  Regulations  for  Investigations  and  Enforcement  Proceedings  §  VI. A. 

Ethics  Commission  Regulations  for  Investigations  and  Enforcement  Proceedings  §  VI. D. 
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CITY  OF 

SanTose 


Memorandum 


CAPITAL  OF  SILICON  VALLEY 


TO; 


SAN  FRANCISCO 
ETHICS  COMMISSION 


FROM: 


LISAHERRICK 

Sr.  Deputy  City  Attorney 


SUBJECT: 


Referral  from  Sunshine 
Ordinance  Task  Force  re 
Ethics  Complaint  No.  09-110816 


DATE; 


September  6,  2012 


INTRODUCTION 

The  San  Francisco  Sunshine  Ordinance  Task  Force  ("Sunshine  Task  Force")  referred 
Ethics  Complaint  No.  09-110816  to  the  Ethics  Commission  finding  violations  of  the  San 
Francisco  Sunshine  Ordinance  and  California  Public  Records  Act  against  the  Ethics 
Commission.  The  referral  from  the  Sunshine  Task  Force  also  provided  notification  of 
willful  failure  and  official  misconduct  findings  against  the  Executive  Director  of  the 
Commission.  Since  this  matter  involves  the  Executive  Director  of  the  Ethics 
Commission,  I  have  been  asked  to  review  and  investigate  the  Complaint  consistent  with 
the  Ethics  Commission  Regulations  for  Investigations  and  Enforcement  Proceedings.^ 

SUMMARY  OF  COMPLAINT 

On  March  6,  201 1 ,  Patrick  Monette-Shaw  filed  a  complaint  with  the  Sunshine  Task 
Force  alleging  that  the  Ethics  Commission  violated  Sections  67.24^,  67.26^  and  67.34"^ 
of  the  Sunshine  Ordinance  by  failing  to  provide  records  in  response  to  an  Immediate 
Disclosure  Request  for: 

1.  Any  and  all  written  communication(s)  between  the  Ethics  Commission  and  the  City 
Controller's  Office  (including  the  City  Controller,  the  City  Services  Auditor,  and/or  the 
Controller's  Whistleblower  Program)  regarding  this  complaint. 

2.  The  Ethics  Commission  investigative  file(s)  regarding  the  patient  gift  fund  complaint. 

3.  Any  closing  memo(s)  authored  by  the  Ethics  Commission  staff  regarding  this  LHH 
patient  gift  fund  complaint. 

PROCEEDINGS  BEFORE  SUNSHINE  ORDINANCE  TASK  FORCE 

The  Sunshine  Task  Force  heard  this  matter  on  April  26,  201 1 , 

In  an  Order  of  Determination  dated  June  7,  201 1 ,  the  Task  Force  found  that  the  Ethics 
Commission  violated  Section  67.26  of  the  Sunshine  Ordinance  and  Government  Code 
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Section  6253  of  the  California  Public  Records  Act  by  not  disclosing  the  records 
requested.  The  Task  Force  ordered  the  Ethics  Commission  to  release  the  records 
requested  within  5  business  days  and  appear  before  the  Compliance  and  Amendments 
Committee  on  June  14,  201 1 . 

On  June  14,  201 1 ,  not  enough  members  of  the  Compliance  and  Amendments 
Committee  were  present  to  reach  a  quorum  and  the  Committee  could  not  meet. 

At  the  next  meeting  of  the  Compliance  and  Amendments  Committee  on  July  12,  201 1 , 
the  Committee  recommended  that  the  Task  Force  find  that  Ethics  Commission  staff 
violated  Sunshine  Ordinance  Section  67.34  for  willful  failure  to  disclose  the  records 
requested. 

On  July  26,  201 1 ,  the  Task  Force  adopted  the  recommendation  of  the  Compliance  and 
Amendments  Committee  to  find  Ethics  Commission  staff  in  willful  violation  of  the  Order 
of  Determination  pursuant  to  Section  67.34  of  the  Sunshine  Ordinance  and  San 
Francisco  City  Charter  Section  15.1 05(e). ^  The  Task  Force  also  voted  tofonA/ard  the 
matter  to  the  District  Attorney  and  the  Ethics  Commission  for  enforcement  and  forward 
a  copy  of  the  referral  letter  to  Mayor  Ed  Lee  and  the  San  Francisco  Civil  Grand  Jury. 

On  August  15,  2011,  the  Task  Force  referred  its  Order  of  Determination  issued  June  7, 
2011  to  the  Ethics  Commission  pursuant  to  Sunshine  Ordinance  Sections  67.21^  and 
67.30.''  The  Task  Force's  August  15  letter  also  provided  notification  of  willful  failure  and 
official  misconduct  findings  against  Ethics  Commission  staff  for  failure  to  comply  with 
the  June  7  Order  of  Determination. 

REFERRALS  TO  OTHER  AGENCIES 

On  August  25,  201 1 ,  Garrett  Chatfield,  Investigator  with  the  Ethics  Commission, 
referred  the  Task  Force's  Order  of  Determination  to  Andrew  Shen,  Deputy  City 
Attorney,  San  Francisco  City  Attorney's  Office  and  Marc  Katz,  Assistant  District 
Attorney,  San  Francisco  District  Attorney's  Office. 

On  August  31 ,  201 1 ,  Marc  Katz  informed  Mr.  Chatfield: 

At  this  time,  our  office  is  not  pursuing  a  criminal  investigation  concerning  this 
complaint.  Your  letter  notes  that  the  Ethics  Commission  is  "in  discussions  with 
various  outside  agencies  to  determine  if  the  matter ...  can  be  referred  to  another 
agency."  Please  provide  us  with  the  contact  information  for  the  person/agency 
that  will  handle  the  investigation.  We  will  ask  that  agency  to  inform  us  if  they 
uncover  evidence  of  criminal  conduct. 

On  September  8,  201 1 ,  Mr.  Shen  wrote  to  John  St.  Croix,  Executive  Director  of  the 
Ethics  Commission,  to  inform  him  that  the  City  Attorney's  Office  would  not  investigate 
Complaint  No.  09-110816. 
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REVIEW  OF  THE  RECORD 

I  reviewed  the  entire  file  in  tinis  matter,  including  the  Complaint  and  all  memoranda  and 
correspondence  related  to  the  proceedings  before  the  Sunshine  Task  Force.  I 
determined  that  it  was  not  necessary  for  me  to  conduct  additional  interviews. 

LEGAL  ANALYSIS 

Appendix  C3.699-13(a)  of  the  San  Francisco  City  Charter  provides  in  part: 

If  the  commission,  upon  the  sworn  complaint  or  on  its  own  initiative,  determines 
that  there  is  sufficient  cause  to  conduct  an  investigation,  it  shall  investigate 
alleged  violations  of  this  charter  or  City  ordinances  relating  to  campaign  finance, 
lobbying,  conflicts  of  interest  and  governmental  ethics. . . .  The  investigation  shall 
be  conducted  in  a  confidential  manner. '  Records  of  any  investigation  shall  be 
considered  confidential  information  to  the  extent  permitted  by  state  law.  Any 
member  or  employee  of  the  commission  or  other  person  who,  prior  to  a 
determination  concerning  probable  cause,  discloses  information  about  any 
preliminary  investigation,  except  as  necessary  to  conduct  the  investigation,  shall 
be  deemed  guilty  of  official  misconduct.  The  unauthorized  release  of  confidential 
information  shall  be  sufficient  grounds  for  the  termination  of  the  employee  or 
removal  of  the  commissioner  responsible  for  such  release. 

Sections  6276^  and  6276.32^  of  the  California  Public  Records  Act  exempt  from 
disclosure  "official  information."  California  Evidence  Code  1040  defines  "official 
information"  as  follows: 

(a)  As  used  in  this  section,  "official  information"  means  information  acquired  in 
confidence  by  a  public  employee  in  the  course  of  his  or  her  duty  and  not  open,  or 
officially  disclosed,  to  the  public  prior  to  the  time  the  claim  of  privilege  is  made. 

(b)  A  public  entity  has  a  privilege  to  refuse  to  disclose  official  information,  and  to 
prevent  another  from  disclosing  official  information,  if  the  privilege  is  claimed  by  a 
person  authorized  by  the  public  entity  to  do  so  and: 

(1)  Disclosure  is  forbidden  by  an  act  of  the  Congress  of  the  United  States  or  a 
statute  of  this  state;  or 

(2)  Disclosure  of  the  information  is  against  the  public  interest  because  there  is 
a  necessity  for  preserving  the  confidentiality  of  the  information  that  outweighs  the 
necessity  for  disclosure  in  the  interest  of  justice;  but  no  privilege  may  be  claimed 
under  this  paragraph  if  any  person  authorized  to  do  so  has  consented  that  the 
information  be  disclosed  in  the  proceeding.  In  determining  whether  disclosure  of 
the  information  is  against  the  public  interest,  the  interest  of  the  public  entity  as  a 
party  in  the  outcome  of  the  proceeding  may  not  be  considered. 
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The  City  may  refuse  to  disclose  information  acquired  in  confidence  by  a  public 
employee.  Although  Drs.  Kerr  and  Rivero  apparently  submitted  a  "Waiver  of 
Confidentiality  Request  for  our  LHH  Gift  Fund  Whistieblower  Complaints",  the  conduct 
of  investigative  audits  is  governed  by  the  City's  Charter  and  state  lav^  and  so  neither 
physician  is  authorized  to  waive  the  privilege. 

The  City's  Charter  deems  confidential  records  of  investigations  by  the  Ethics 
Commission  to  the  extent  provided  by  state  law.  Since  state  law  protects  "official 
information"  and  the  Sunshine  Ordinance  is  preempted  by  the  City's  Charter,  the 
information  requested  by  Mr.  Monette-Shaw  cannot  be  disclosed. 

RECOMMENDATION 

For  the  reasons  explained  above,  the  Sunshine  Ordinance  Task  Force  did  not  apply  the 
law  correctly.  I  recommend  that  the  Commission  dismiss  Complaint  09-1 10816,  in 
which  the  Sunshine  Task  Force  found  violations  of  Sections  67.25  67.26,  67.27  and 
67.34  of  the  Sunshine  Ordinance. 

Please  note  that  one  member  of  the  Commission  may  cause  this  Complaint  to  be 
calendared  for  consideration  by  the  full  Commission  in  an  open  session  at  the  next 
Commission  meeting,  which  is  scheduled  for  September  24,  2012.^°  A  request  for 
consideration  by  the  full  Commission  must  be  received  by  staff  to  the  Ethics 
Commission  by  Wednesday,  September  19,  2012  (no  fewer  than  five  days  before  the 
date  of  the  Commission  meeting)  so  that  staff  may  comply  with  the  applicable  notice 
and  agenda  requirements.^^ 


For  questions,  please  contact  Lisa  Herrick,  Sr.  Deputy  City  Attorney,  at  408-535-1900. 


^  I  am  a  Senior  Deputy  City  Attorney  for  the  San  Jose  Office  of  the  City  Attorney.  One  of  my  first 
assignments  when  I  joined  the  City  Attorney's  Office  in  August  2006  was  to  staff  the  Sunshine  Reform 
Task  Force,  which  met  for  two  years  Over  that  period,  the  Task  Force  made  a  number  of 
recommendations  about  increasing  transparency  in  meetings  and  access  to  documents  in  San  Jose. 

I  also  advise  City  officials  and  employees  on  the  Brown  Act,  California  Public  Records  Act,  Political 
Reform  Act  and  the  City's  ethics  ordinances. 


RICHARD  DOYLE 
City  Attorney 


LISA  HERRICK 

Sr.  Deputy  City  Attorney 
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1  advise  the  City  Clerk  on  all  matters  related  to  the  Clerk's  Office,  including  elections.  I  also  staff  the 
Elections  Commission.  I  have  handled  litigation  matters  involving  the  City's  Campaign  Finance  and 
Lobbying  ordinances. 

Before  joining  the  City  Attorney's  Office,  1  worked  for  the  County  of  Santa  Clara  for  nearly  5  years;  one  of 
my  assignments  was  to  advise  the  Registrar  of  Voters.  I  started  my  law  career  in  a  private  law  firm  where 
I  handled  general  litigation  matters  for  ten  years. 

^  Sec.  67.24.  Public  Information  That  iVlust  Be  Disclosed. 

Notwithstanding  a  department's  legal  discretion  to  withhold  certain  information  under  the  California  Public 
Records  Act,  the  following  policies  shall  govern  specific  types  of  documents  and  information  and  shall 
provide  enhanced  rights  of  public  access  to  information  and  records: 

(a)  Drafts  and  Memoranda. 

(1)  Except  as  provided  in  subparagraph  (2),  no  preliminary  draft  or  department  memorandum,  whether  in 
printed  or  electronic  form,  shall  be  exempt  from  disclosure  under  Government  Code  Section  6254, 
subdivision  (a)  or  any  other  provision.  If  such  a  document  is  not  normally  kept  on  file  and  would  otherwise 
be  disposed  of,  its  factual  content  is  not  exempt  under  subdivision  (a).  Only  the  recommendation  of  the 
author  may,  in  such  circumstances,  be  withheld  as  exempt. 

(2)  Draft  versions  of  an  agreement  being  negotiated  by  representatives  of  the  City  with  some  other  party 
need  not  be  disclosed  immediately  upon  creation  but  must  be  preserved  and  made  available  for  public 
review  for  10  days  prior  to  the  presentation  of  the  agreement  for  approval  by  a  policy  body,  unless  the 
body  finds  that  and  articulates  how  the  public  interest  would  be  unavoidably  and  substantially  harmed  by 
compliance  with  this  10  day  rule,  provided  that  policy  body  as  used  in  this  subdivision  does  not  include 
committees.  In  the  case  of  negotiations  for  a  contract,  lease  or  other  business  agreement  in  which  an 
agency  of  the  City  is  offering  to  provide  facilities  or  services  in  direct  competition  with  other  public  or 
private  entities  that  are  not  required  by  law  to  make  their  competing  proposals  public  or  do  not  in  fact 
make  their  proposals  public,  the  policy  body  may  postpone  public  access  to  the  final  draft  agreement  uniil 
it  is  presented  to  it  for  approval. 

(b)  Litigation  Material. 

(1)  Notwithstanding  any  exemptions  otherwise  provided  by  law,  the  following  are  public  records  subject  to 
disclosure  under  this  Ordinance: 

(1)  A  pre-litigation  claim  against  the  City; 

(ii)  A  record  previously  received  or  created  by  a  department  in  the  ordinary  course  of  business  that  was 
not  attorney/client  privileged  when  it  was  previously  received  or  created; 

(ill)  Advice  on  compliance  with,  analysis  of,  an  opinion  concerning  liability  under,  or  any  communication 
otherwise  concerning  the  California  Public  Records  Act,  the  Ralph  M.  Brown  Act,  the  Political  Reform  Act, 
any  San  Francisco  governmental  ethics  code,  or  this  Ordinance. 

(2)  Unless  othen/vise  privileged  under  California  law,  when  litigation  is  finally  adjudicated  or  othenA'ise 
settled,  records  of  all  communications  between  the  department  and  the  adverse  party  shall  be  subject  to 
disclosure,  including  the  text  and  terms  of  any  settlement. 

(c)  Personnel  Information.  None  of  the  following  shall  be  exempt  from  disclosure  under  Government  Code 
Section  6254,  subdivision  (c),  or  any  other  provision  of  California  Law  where  disclosure  is  not  forbidden: 
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(1 )  The  job  pool  characteristics  and  employment  and  education  histories  of  all  successful  job  applicants, 
including  at  a  minimum  the  following  information  as  to  each  successful  job  applicant: 

(1)  Sex,  age  and  ethnic  group; 

(ii)  Years  of  graduate  and  undergraduate  study,  degree(s)  and  major  or  discipline; 

(iii)  Years  of  employment  in  the  private  and/or  public  sector; 

(iv)  Whether  currently  employed  in  the  same  position  for  another  public  agency. 

(v)  Other  non-identifying  particulars  as  to  experience,  credentials,  aptitudes,  training  or  education  entered 
in  or  attached  to  a  standard  employment  application  form  used  for  the  position  in  question. 

(2)  The  professional  biography  or  curriculum  vitae  of  any  employee,  provided  that  the  home  address, 
home  telephone  number,  social  security  number,  age,  and  marital  status  of  the  employee  shall  be 
redacted, 

(3)  The  job  description  of  every  employment  classification. 

(4)  The  exact  gross  salary  and  City-paid  benefits  available  to  every  employee. 

(5)  Any  memorandum  of  understanding  between  the  City  or  department  and  a  recognized  employee 
organization. 

(6)  The  amount,  basis,  and  recipient  of  any  performance-based  increase  in  compensation,  benefits,  or 
both,  or  any  other  bonus,  awarded  to  any  employee,  which  shall  be  announced  during  the  open  session 
of  a  policy  body  at  which  the  award  is  approved. 

(7)  The  record  of  any  confirmed  misconduct  of  a  public  employee  involving  personal  dishonesty, 
misappropriation  of  public  funds,  resources  or  benefits,  unlav^ul  discrimination  against  another  on  the 
basis  of  status,  abuse  of  authority,  or  violence,  and  of  any  discipline  imposed  for  such  misconduct. 

(d)  Law  Enforcement  Information. 

The  District  Attomey,  Chief  of  Police,  and  Sheriff  are  encouraged  to  cooperate  with  the  press  and  other 
members  of  the  public  in  allowing  access  to  local  records  pertaining  to  investigations,  arrests,  and  other 
law  enforcement  activity.  However,  no  provision  of  this  ordinance  is  intended  to  abrogate  or  interfere  with 
the  constitutional  and  statutory  power  and  duties  of  the  District  Attorney  and  Sheriff  as  interpreted  under 
Government  Code  section  25303,  or  other  applicable  state  law  or  judicial  decision.  Records  pertaining  to 
any  investigation,  arrest  or  other  law  enforcement  activity  shall  be  disclosed  to  the  public  once  the  District 
Attorney  or  court  determines  that  a  prosecution  will  not  be  sought  against  the  subject  involved,  or  once 
the  statute  of  limitations  for  filing  charges  has  expired,  whichever  occurs  first.  Notwithstanding  the 
occun-ence  of  any  such  event,  individual  items  of  information  in  the  following  categories  may  be 
segregated  and  withheld  if,  on  the  particular  facts,  the  public  interest  in  nondisclosure  clearly  and 
substantially  outweighs  the  public  interest  in  disclosure: 

(1)  The  names  of  juvenile  witnesses  (whose  identities  may  nevertheless  be  indicated  by  substituting  a 
number  or  alphabetical  letter  for  each  individual  interviewed); 

(2)  Personal  or  othenwise  private  information  related  to  or  unrelated  to  the  investigation  if  disclosure 
would  constitute  an  unwarranted  invasion  of  privacy; 
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(3)  The  identity  of  a  confidential  source; 

(4)  Secret  investigative  techniques  or  procedures; 

(5)  Information  whose  disclosure  would  endanger  law  enforcement  personnel;  or 

(6)  Information  whose  disclosure  would  endanger  the  successful  completion  of  an  investigation  where  the 
prospect  of  enforcement  proceedings  is  concrete  and  definite. 

This  subdivision  shall  not  exempt  from  disclosure  any  portion  of  any  record  of  a  concluded  inspection  or 
enforcement  action  by  an  officer  or  department  responsible  for  regulatory  protection  of  the  public  health, 
safety,  or  welfare. 

(e)  Contracts,  Bids  and  Proposals 

(1)  Contracts,  contractors"  bids,  responses  to  requests  for  proposals  and  all  other  records  of 
communications  between  the  department  and  persons  or  firms  seeking  contracts  shall  be  open  to 
inspection  immediately  after  a  contract  has  been  awarded.  Nothing  in  this  provision  requires  the 
disclosure  of  a  private  person's  or  organization's  net  worth  or  other  proprietary  financial  data  submitted 
for  qualification  for  a  contract  or  other  benefit  until  and  unless  that  person  or  organization  is  awarded  the 
contract  or  benefit.  All  bidders  and  contractors  shall  be  advised  that  information  provided  which  is 
covered  by  this  subdivision  will  be  made  available  to  the  public  upon  request.  Immediately  after  any 
review  or  evaluation  or  rating  of  responses  to  a  Request  for  Proposal  ("RFP")  has  been  completed, 
evaluation  forms  and  score  sheets  and  any  other  documents  used  by  persons  in  the  RFP  evaluation  or 
contractor  selection  process  shall  be  available  for  public  inspection.  The  names  of  scorers,  graders  or 
evaluators,  along  with  their  individual  ratings,  comments,  and  score  sheets  or  comments  on  related 
documents,  shall  be  made  immediately  available  after  the  review  or  evaluation  of  a  RFP  has  been 
completed. 

(2)  Notwithstanding  the  provisions  of  this  subdivision  or  any  other  provision  of  this  ordinance,  the  Director 
of  Public  Health  may  withhold  from  disclosure  proposed  and  final  rates  of  payment  for  managed  health 
care  contracts  if  the  Director  determines  that  public  disclosure  would  adversely  affect  the  ability  of  the  City 
to  engage  in  effective  negotiations  for  managed  health  care  contracts.  The  authority  to  withhold  this 
information  applies  only  to  contracts  pursuant  to  which  the  City  (through  the  Department  of  Public  Health) 
either  pays  for  health  care  services  or  receives  compensation  for  providing  such  services,  including 
mental  health  and  substance  abuse  services,  to  covered  beneficiaries  through  a  pre-arranged  rate  of 
payment.  This  provision  also  applies  to  rates  for  managed  health  care  contracts  for  the  University  of 
California,  San  Francisco,  if  the  contract  involves  beneficiaries  who  receive  services  provided  jointly  by 
the  City  and  University.  This  provision  shall  not  authorize  the  Director  to  withhold  rate  information  from 
disclosure  for  more  than  three  years. 

(3)  During  the  course  of  negotiations  for; 

(i)  personal,  professional,  or  other  contractual  services  not  subject  to  a  competitive  process  or  where  such 
a  process  has  arrived  at  a  stage  where  there  is  only  one  qualified  or  responsive  bidder; 

(ii)  leases  or  permits  having  total  anticipated  revenue  or  expense  to  the  City  and  County  of  five  hundred 
thousand  dollars  ($500,000)  or  more  or  having  a  temn  often  years  or  more;  or 

(iii)  any  franchise  agreements,  all  documents  exchanged  and  related  to  the  position  of  the  parties, 
including  draft  contracts,  shall  be  made  available  for  public  inspection  and  copying  upon  request.  In  the 
event  that  no  records  are  prepared  or  exchanged  during  negotiations  in  the  above-mentioned  categories, 
or  the  records  exchanged  do  not  provide  a  meaningful  representation  of  the  respective  positions,  the  city 
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attorney  or  city  representative  familiar  with  the  negotiations  shall,  upon  a  written  request  by  a  member  of 
the  public,  prepare  written  summaries  of  the  respective  positions  within  five  working  days  following  the 
final  day  of  negotiation  of  any  given  week.  The  summaries  will  be  available  for  public  inspection  and 
copying.  Upon  completion  of  negotiations,  the  executed  contract,  including  the  dollar  amount  of  said 
contract,  shall  be  made  available  for  inspection  and  copying.  At  the  end  of  each  fiscal  year,  each  City 
department  shall  provide  to  the  Board  of  Supervisors  a  list  of  all  sole  source  contracts  entered  into  during 
the  past  fiscal  year.  This  list  shall  be  made  available  for  inspection  and  copying  as  provided  for  elsewhere 
in  this  Article. 

(f)  Budgets  and  Other  Financial  Information.  Budgets,  whether  tentative,  proposed  or  adopted,  for  the  City 
or  any  of  its  departments,  programs,  projects  or  other  categories,  and  all  bills,  claims,  invoices,  vouchers 
or  other  records  of  payment  obligations  as  well  as  records  of  actual  disbursements  showing  the  amount 
paid,  the  payee  and  the  purpose  for  which  payment  is  made,  other  than  payments  for  social  or  other 
services  whose  records  are  confidential  by  law,  shall  not  be  exempt  from  disclosure  under  any 
circumstances. 

(g)  Neither  the  City  nor  any  office,  employee,  or  agent  thereof  may  assert  California  Public  Records  Act 
Section  6255  or  any  similar  provision  as  the  basis  for  withholding  any  documents  or  information 
requested  under  this  ordinance. 

(h)  Neither  the  City  nor  any  office,  employee,  or  agent  thereof  may  assert  an  exemption  for  withholding 
for  any  document  or  information  based  on  a  "deliberative  process"  exemption,  either  as  provided  by 
California  Public  Records  Act  Section  6255  or  any  other  provision  of  law  that  does  not  prohibit  disclosure. 

(i)  Neither  the  City,  nor  any  office,  employee,  or  agent  thereof,  may  assert  an  exemption  for  withholding 
for  any  document  or  information  based  on  a  finding  or  showing  that  the  public  interest  in  withholding  the 
information  outweighs  the  public  interest  in  disclosure.  All  withholdings  of  documents  or  information  must 
be  based  on  an  express  provision  of  this  ordinance  providing  for  withholding  of  the  specific  type  of 
information  in  question  or  on  an  express  and  specific  exemption  provided  by  California  Public  Records 
Act  that  is  not  forbidden  by  this  ordinance. 

^  Sec,  67.26.  Withholding  Kept  to  a  Minimum. 

No  record  shall  be  withheld  from  disclosure  in  its  entirety  unless  all  information  contained  in  it  is  exempt 
from  disclosure  under  express  provisions  of  the  California  Public  Records  Act  or  of  some  other  statute. 
Information  that  is  exempt  from  disclosure  shall  be  masked,  deleted  or  otherwise  segregated  in  order  that 
the  nonexempt  portion  of  a  requested  record  may  be  released,  and  keyed  by  footnote  or  other  clear 
reference  to  the  appropriate  justification  for  withholding  required  by  section  67.27  of  this  article.  This  work 
shall  be  done  personally  by  the  attorney  or  other  staff  member  conducting  the  exemption  review.  The 
work  of  responding  to  a  public-records  request  and  preparing  documents  for  disclosure  shall  be 
considered  part  of  the  regular  work  duties  of  any  city  employee,  and  no  fee  shall  be  charged  to  the 
requester  to  cover  the  personnel  costs  of  responding  to  a  records  request. 

"  Sec.  67.34.  Willful  Failure  Shall  Be  Official  Misconduct. 

The  willful  failure  of  any  elected  official,  department  head,  or  other  managerial  city  employee  to  discharge 
any  duties  imposed  by  the  Sunshine  Ordinance,  the  Brown  Act  or  the  Public  Records  Act  shall  be 
deemed  official  misconduct.  Complaints  involving  allegations  of  willful  violations  of  this  ordinance,  the 
Brown  Act  or  the  Public  Records  Act  by  elected  officials  or  department  heads  of  the  City  and  County  of 
San  Francisco  shall  be  handled  by  the  Ethics  Commission. 
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^  SEC.  15.105.  SUSPENSION  AND  REMOVAL. 

(a)     ELECTIVE  AND  CERTAIN  APPOINTED  OFFICERS.  Any  elective  officer,  and  any  member  of  the 
Airport  Commission,  Asian  Art  Commission,  Civil  Service  Commission,  Commission  on  the  Status  cf 
Women,  Golden  Gate  Concourse  Authority  Board  of  Directors,  Health  Commission,  Human  Services 
Commission,  Juvenile  Probation  Commission,  Municipal  Transportation  Agency  Board  of  Directors,  Port 
Commission,  Public  Utilities  Commission,  Recreation  and  Park  Corn-mission,  Fine  Arts  Museums  Board 
of  Trustees,  Taxi  Commission,  War  Memorial  and  Performing  Art  Center  Board  of  Trustees,  Board  of 
Education  or  Community  College  Board  is  subject  to  suspension  and  removal  for  official  misconduct  as 
provided  in  this  section.  Such  officer  may  be  suspended  by  the  Mayor  and  the  Mayor  shall  appoint  a 
qualified  person  to  discharge  the  duties  of  the  office  during  the  period  of  suspension.  Upon  such 
suspension,  the  Mayor  shall  immediately  notify  the  Ethics  Commission  and  Board  of  Supervisors  thereof 
in  writing  and  the  cause  thereof,  and  shall  present  written  charges  against  such  suspended  officer  to  the 
Ethics  Commission  and  Board  of  Supervisors  at  or  prior  to  their  next  regular  meetings  following  such 
suspension,  and  shall  immediately  furnish  a  copy  of  the  same  to  such  officer,  who  shall  have  the  right  to 
appear  with  counsel  before  the  Ethics  Commission  in  his  or  her  defense.  The  Ethics  Commission  shall 
hold  a  hearing  not  less  than  five  days  after  the  filing  of  written  charges.  After  the  hearing,  the  Ethics 
Commission  shall  transmit  the  full  record  of  the  hearing  to  the  Board  of  Supen/isors  with  a 
recommendation  as  to  whether  the  charges  should  be  sustained.  If,  after  reviewing  the  complete  record, 
the  charges  are  sustained  by  not  less  than  a  three-fourths  vote  of  all  members  of  the  Board  of 
Supervisors,  the  suspended  officer  shall  be  removed  from  office;  if  not  so  sustained,  or  if  not  acted  on  by 
the  Board  of  Supervisors  within  30  days  after  the  receipt  of  the  record  from  the  Ethics  Commission,  the 
suspended  officer  shall  thereby  be  reinstated. 

(b)  BUILDING  INSPECTION  COMMISSION,  PLANNING  COMMISSION,  BOARD  OF  APPEALS, 
ELECTIONS  COMMISSION,  ETHICS  COMMISSION,  AND  ENTERTAINMENT  COMMISSION.  Members 
of  the  Building  Inspection  Commission,  the  Planning  Commission,  the  Board  of  Appeals,  the  Elections 
Commission,  the  Ethics  Commission,  and  the  Entertainment  Commission  may  be  suspended  and 
removed  pursuant  to  the  provisions  of  subsection  (a)  of  this  section  except  that  the  Mayor  may  initiate 
removal  only  of  the  Mayor's  appointees  and  the  appointing  authority  shall  act  in  place  of  the  Mayor  for  all 
other  appointees. 

(c)  REMOVAL  FOR  CONVICTION  OF  A  FELONY  CRIME  INVOLVING  MORAL  TURPITUDE. 

(1)  Officers  Enumerated  in  Subsections  (a)  and  (b). 

(A)  An  appointing  authority  must  immediately  remove  from  office  any  official  enumerated  in 
subsections  (a)  or  (b)  upon: 

(i)  a  court's  final  conviction  of  that  official  of  a  felony  crime  involving  moral  turpitude;  and 

(ii)  a  determination  made  by  the  Ethics  Commission,  after  a  hearing,  that  the  crime  for 
which  the  official  was  convicted  warrants  removal. 

(B)  For  the  purposes  of  this  subsection,  the  Mayor  shall  act  as  the  appointing  authority  for  any 
elective  official. 

(C)  Removal  under  this  subsection  is  not  subject  to  the  procedures  in  subsections  (a)  and  (b) 
of  this  section. 

(2)  Other  Officers  and  Employees. 
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(A)  At  will  appointees.  Officers  and  employees  who  hold  their  positions  at  the  pleasure  of  their 
appointing  authority  must  be  removed  upon; 

(i)  a  final  conviction  of  a  felony  crime  involving  moral  turpitude;  and 

(ii)  a  determination  made  by  the  Ethics  Commission,  after  a  hearing,  that  the  crime  for 
which  the  appointee  was  convicted  warrants  removal. 

(B)  For  cause  appointees.  Officers  and  employees  who  by  law  may  be  removed  only  for 
cause  must  be  removed  upon: 

(i)  a  final  conviction  of  a  felony  crime  involving  moral  turpitude;  and 

(ii)  a  determination  made  by  the  Ethics  Commission,  after  a  hearing,  that  the  crime  for 
which  the  appointee  was  convicted  warrants  removal. 

(3)     Penalty  for  Failure  to  Remove.  Failure  to  remove  an  appointee  as  required  under  this 
subsection  shall  be  official  misconduct. 

(d)  DISQUALIFICATION. 

(1)  (A)    Any  person  who  has  been  removed  from  any  federal,  state,  County  or  City  office  or 
employment  upon  a  final  conviction  of  a  felony  crime  involving  moral  turpitude  shall  be  ineligible  for 
election  or  appointment  to  City  office  or  employment  for  a  period  of  ten  years  after  removal. 

(B)    Any  person  removed  from  any  federal,  state,  County  or  City  office  or  employment  for 
official  misconduct  shall  be  ineligible  for  election  or  appointment  to  City  office  or  employment  for  a  period 
of  five  years  after  removal. 

(2)  (A)     Any  City  department  head,  board,  commission  or  other  appointing  authority  that 
removes  a  City  officer  or  employee  from  office  or  employment  on  the  grounds  of  official  misconduct  must 
invoke  the  disqualification  provision  in  subsection  (d)(1)(B)  and  provide  notice  of  such  disqualification  in 
writing  to  the  City  officer  or  employee. 

(B)     Upon  the  request  of  any  former  City  officer  or  employee,  the  Ethics  Commission  may, 
after  a  public  hearing,  overturn  the  application  of  the  disqualification  provision  of  subsection  (d)(1)(B)  if:  (i) 
the  decision  that  the  former  officer  or  employee  engaged  in  official  misconduct  was  not  made  after  a 
hearing  by  a  court,  the  Board  of  Supervisors,  the  Ethics  Commission,  an  administrative  body,  an 
administrative  hearing  officer,  or  a  labor  arbitrator;  and  (ii)  if  the  officer  or  employee  does  not  have  the 
right  to  appeal  his  or  her  restriction  on  holding  future  office  or  employment  to  the  San  Francisco  Civil 
Service  Commission. 

(e)  OFFICIAL  MISCONDUCT.  Official  misconduct  means  any  wrongful  behavior  by  a  public  officer  in 
relation  to  the  duties  of  his  or  her  office,  willful  in  its  character,  including  any  failure,  refusal  or  neglect  of 
an  officer  to  perform  any  duty  enjoined  on  him  or  her  by  law,  or  conduct  that  falls  below  the  standard  of 
decency,  good  faith  and  right  action  impliedly  required  of  all  public  officers  and  including  any  violation  of  a 
specific  conflict  of  interest  or  governmental  ethics  law.  When  any  City  law  provides  that  a  violation  of  the 
law  constitutes  or  is  deemed  official  misconduct,  the  conduct  is  covered  by  this  definition  and  may  subject 
the  person  to  discipline  and/or  removal  from  office. 


896118 


I 


Memo  to  San  Francisco  Ethics  Commission 
Re:  Complaint  No.  09-110816 
Septembers,  2012 
Page  11  of  14 


®  Sec.  67.21.  Process  for  Gaining  Access  to  Public  Records;  Administrative  Appeals. 

(a)  Every  person  having  custody  of  any  public  record  or  public  information,  as  defined  herein,  (hereinafter 
referred  to  as  a  custodian  of  a  public  record)  shall,  at  normal  times  and  during  normal  and  reasonable 
hours  of  operation,  without  unreasonable  delay,  and  without  requiring  an  appointment,  permit  the  public 
record,  or  any  segregable  portion  of  a  record,  to  be  inspected  and  examined  by  any  person  and  shall 
furnish  one  copy  thereof  upon  payment  of  a  reasonable  copying  charge,  not  to  exceed  the  lesser  of  the 
actual  cost  or  ten  cents  per  page. 

(b)  A  custodian  of  a  public  record  shall,  as  soon  as  possible  and  within  ten  days  following  receipt  of  a 
request  for  inspection  or  copy  of  a  public  record,  comply  with  such  request.  Such  request  may  be 
delivered  to  the  office  of  the  custodian  by  the  requester  orally  or  in  writing  by  fax,  postal  delivery,  or  e- 
mail.  If  the  custodian  believes  the  record  or  information  requested  is  not  a  public  record  or  is  exempt,  the 
custodian  shall  justify  withholding  any  record  by  demonstrating,  in  writing  as  soon  as  possible  and  within 
ten  days  following  receipt  of  a  request,  that  the  record  in  question  is  exempt  under  express  provisions  of 
this  ordinance. 

(c)  A  custodian  of  a  public  record  shall  assist  a  requester  in  identifying  the  existence,  form,  and  nature  of 
any  records  or  information  maintained  by,  available  to,  or  in  the  custody  of  the  custodian,  whether  or  not 
the  contents  of  those  records  are  exempt  from  disclosure  and  shall,  when  requested  to  do  so,  provide  in 
writing  within  seven  days  following  receipt  of  a  request,  a  statement  as  to  the  existence,  quantity,  form 
and  nature  of  records  relating  to  a  particular  subject  or  questions  with  enough  specificity  to  enable  a 
requester  to  identify  records  in  order  to  make  a  request  under  (b).  A  custodian  of  any  public  record,  when 
not  in  possession  of  the  record  requested,  shall  assist  a  requester  in  directing  a  request  to  the  proper 
office  or  staff  person. 

(d)  If  the  custodian  refuses,  fails  to  comply,  or  incompletely  complies  with  a  request  described  in  (b).  the 
person  making  the  request  may  petition  the  supervisor  of  records  for  a  determination  whether  the  record 
requested,  is  public.  The  supervisor  of  records  shall  inform  the  petitioner,  as  soon  as  possible  and  within 
10  days,  of  its  determination  whether  the  record  requested,  or  any  part  of  the  record  requested,  is  public. 
Where  requested  by  the  petition,  and  where  otherwise  desirable,  this  determination  shall  be  in  writing. 
Upon  the  determination  by  the  supervisor  of  records  that  the  record  is  public,  the  supervisor  of  records 
shall  immediately  order  the  custodian  of  the  public  record  to  comply  with  the  person's  request.  If  the 
custodian  refuses  or  fails  to  comply  with  any  such  order  within  5  days,  the  supervisor  of  records  shall 
notify  the  district  attorney  or  the  attorney  general  who  shall  take  whatever  measures  she  or  he  deems 
necessary  and  appropriate  to  insure  compliance  with  the  provisions  of  this  ordinance. 

(e)  If  the  custodian  refuses,  fails  to  comply,  or  incompletely  complies  with  a  request  described  in  (b) 
above  or  if  a  petition  is  denied  or  not  acted  on  by  the  supervisor  of  public  records,  the  person  making  the 
request  may  petition  the  Sunshine  Task  Force  for  a  determination  whether  the  record  requested  is  public. 
The  Sunshine  Task  Force  shall  inform  the  petitioner,  as  soon  as  possible  and  within  2  days  after  its  next 
meeting  but  in  no  case  later  than  45  days  from  when  a  petition  in  writing  is  received,  of  its  determination 
whether  the  record  requested,  or  any  part  of  the  record  requested,  is  public.  Where  requested  by  the 
petition,  and  where  otherwise  desirable,  this  determination  shall  be  in  writing.  Upon  the  determination  that 
the  record  is  public,  the  Sunshine  Task  Force  shall  immediately  order  the  custodian  of  the  public  record  to 
comply  with  the  person's  request,  if  the  custodian  refuses  or  fails  to  comply  with  any  such  order  within  5 
days,  the  Sunshine  Task  Force  shall  notify  the  district  attorney  or  the  attorney  general  who  may  take 
whatever  measures  she  or  he  deems  necessary  to  insure  compliance  with  the  provisions  cf  this 
ordinance.  The  Board  of  Supervisors  and  the  City  Attorney's  office  shall  provide  sufficient  staff  and 
resources  to  allow  the  Sunshine  Task  Force  to  fulfill  its  duties  under  this  provision.  Where  requested  by 
the  petition,  the  Sunshine  Task  Force  may  conduct  a  public  hearing  concerning  the  records  request 
denial.  An  authorized  representative  of  the  custodian  of  the  public  records  requested  shall  attend  any 
hearing  and  explain  the  basis  for  its  decision  to  withhold  the  records  requested. 
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(f)  The  administrative  remedy  provided  under  this  article  shall  in  no  way  limit  the  availability  of  other 
administrative  remedies  provided  to  any  person  with  respect  to  any  officer  or  employee  of  any  agency, 
executive  office,  department  or  board;  nor  shall  the  administrative  remedy  provided  by  this  section  in  any 
way  limit  the  availability  of  judicial  remedies  otherwise  available  to  any  person  requesting  a  public  record. 
If  a  custodian  of  a  public  record  refuses  or  fails  to  comply  with  the  request  of  any  person  for  inspection  or 
copy  of  a  public  record  or  with  an  administrative  order  under  this  section,  the  superior  court  shall  have 
jurisdiction  to  order  compliance. 

(g)  In  any  court  proceeding  pursuant  to  this  article  there  shall  be  a  presumption  that  the  record  sought  is 
public,  and  the  t)urden  shall  be  upon  the  custodian  to  prove  with  specificity  the  exemption  which  applies. 

(h)  On  at  least  an  annual  basis,  and  as  otherwise  requested  by  the  Sunshine  Ordinance  Task  Force,  the 
supervisor  of  public  records  shall  prepare  a  tally  and  report  of  every  petition  brought  before  it  for  access 
to  records  since  the  time  of  its  last  tally  and  report.  The  report  shall  at  least  identify  for  each  petition  the 
record  or  records  sought,  the  custodian  of  those  records,  the  ruling  of  the  supervisor  of  public  records, 
whether  any  ruling  was  overturned  by  a  court  and  whether  orders  given  to  custodians  of  public  records 
were  followed.  The  report  shall  also  summarize  any  court  actions  during  that  period  regarding  petitions 
the  Supervisor  has  decided.  At  the  request  of  the  Sunshine  Ordinance  Task  Force,  the  report  shall  also 
include  copies  of  all  rulings  made  by  the  supervisor  of  public  records  and  all  opinions  issued. 

(i)  The  San  Francisco  City  Attorney's  office  shall  act  to  protect  and  secure  the  rights  of  the  people  of  San 
Francisco  to  access  public  information  and  public  meetings  and  shall  not  act  as  legal  counsel  for  any  city 
employee  or  any  person  having  custody  of  any  public  record  for  purposes  of  denying  access  to  the  public. 
The  City  Attorney  may  publish  legal  opinions  in  response  to  a  request  from  any  person  as  to  whether  a 
record  or  information  is  public.  All  communications  with  the  City  Attorney's  Office  with  regard  to  this 
ordinance,  including  petitions,  requests  for  opinion,  and  opinions  shall  be  public  records. 

G)  Notwithstanding  the  provisions  of  this  section,  the  City  Attorney  may  defend  the  City  or  a  City 
Employee  in  litigation  under  this  ordinance  that  is  actually  filed  in  court  to  any  extent  required  by  the  City 
Charter  or  California  Law. 

(k)  Release  of  documentary  public  information,  whether  for  inspection  of  the  original  or  by  providing  a 
copy,  shall  be  governed  by  the  California  Public  Records  Act  (Government  Code  Section  6250  et  seq.)  in 
particulars  not  addressed  by  this  ordinance  and  in  accordance  with  the  enhanced  disclosure 
requirements  provided  in  this  ordinance. 

(I)  Inspection  and  copying  of  documentary  public  information  stored  in  electronic  form  shall  be  made 
available  to  the  person  requesting  the  information  in  any  form  requested  which  is  available  to  or  easily 
generated  by  the  department,  its  officers  or  employees,  including  disk,  tape,  printout  or  monitor  at  a 
charge  no  greater  than  the  ccst  of  the  media  on  which  it  is  duplicated.  Inspection  of  documentary  public 
information  on  a  computer  monitor  need  not  be  allowed  where  the  information  sought  is  necessarily  and 
inseparably  intertwined  with  information  not  subject  to  disclosure  under  this  ordinance.  Nothing  in  this 
section  shall  require  a  department  to  program  or  reprogram  a  computer  to  respond  to  a  request  for 
information  or  to  release  information  where  the  release  of  that  information  would  violate  a  licensing 
agreement  or  copyright  law. 

^  Sec.  67.30.  The  Sunshine  Ordinance  Task  Force. 

(a)  There  is  hereby  established  a  task  force  to  be  known  as  the  Sunshine  Ordinance  Task  Force 
consisting  of  eleven  voting  mernbers  appointed  by  the  Board  of  Supervisors.  All  members  must  have 
experience  and/or  demonstrated  interest  in  the  issues  of  citizen  access  and  participation  in  local 
government.  Two  members  shall  be  appointed  from  individuals  whose  names  have  been  submitted  by 
the  local  chapter  of  the  Society  of  Professional  Journalists,  one  of  whom  shall  be  an  attorney  and  one  of 
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whom  shall  be  a  local  journalist.  One  member  shall  be  appointed  from  the  press  or  electronic  media.  One 
member  shall  be  appointed  from  individuals  whose  names  have  been  submitted  by  the  local  chapter  of 
the  League  of  Women  Voters.  Four  members  shall  be  members  of  the  public  who  have  demonstrated 
interest  in  or  have  experience  in  the  issues  of  citizen  access  and  participation  in  local  government.  Two 
members  shall  be  members  of  the  public  experienced  in  consumer  advocacy.  One  n-ember  shall  be  a 
journalist  from  a  racial/ethnic-minohty-owned  news  organization  and  shall  be  appointed  from  individuals 
whose  names  have  been  submitted  by  New  California  Media.  At  all  times  the  task  force  shall  include  at 
least  one  member  who  shall  be  a  member  of  the  public  who  is  physically  handicapped  and  who  has 
demonst-ated  interest  in  citizen  access  and  participation  in  local  government.  The  Mayor  or  his  or  her 
designee^  and  the  Clerk  of  the  Board  of  Supen/isors  or  his  or  her  designee,  shall  sen/e  as  non-voting 
members  of  the  task  force.  The  City  Attorney  shall  sen/e  as  legal  advisor  to  the  task  force.  The  Sunshine 
Ordinance  Task  Force  shall,  at  its  request,  have  assigned  to  in  an  attorney  from  within  the  City  Atiorney"s 
Office  or  other  appropriate  City  Office,  who  is  experienced  in  public-access  law  matters.  This  attorney 
shall  sen/e  solely  as  a  legal  advisor  and  advocate  to  the  Task  Force  and  an  ethical  wall  will  be  maintained 
between  the  work  of  this  attorney  on  behalf  of  the  Task  Force  and  any  person  or  Office  that  the  Task 
Force  determines  may  have  a  conflict  of  interest  with  regard  to  the  matters  being  handled  by  the  attorney. 

(b)  The  term  of  each  appointive  member  shall  be  two  years  unless  earlier  removed  by  the  Board  of 
Supervisors.  In  the  event  of  such  removal  or  in  the  event  a  vacancy  otherwise  occurs  during  the  term  of 
office  of  any  appointive  member,  a  successor  shall  be  appointed  for  the  unexpired  tenri  of  the  office 
vacated  in  a  manner  similar  to  that  described  herein  for  the  initial  members.  The  task  force  shall  elect  a 
chair  from  amiong  its  appointive  members.  The  term  of  office  as  chair  shall  be  one  year.  Members  of  the 
task  force  shall  serve  without  compensation. 

(c)  The  task  force  shall  advise  the  Board  of  Supen/isors  and  provide  information  to  other  City 
departments  on  appropriate  ways  in  which  to  implement  this  chapter.  The  task  force  shall  develop 
appropriate  goals  to  ensure  practical  and  timely  implementation  of  this  chapter.  The  task  force  shall 
propose  to  the  Board  of  Supen/isors  amendments  to  this  chapter.  The  task  force  shall  recort  to  the  Beard 
of  Supervisors  at  least  once  annually  on  any  practical  or  policy  problems  encountered  in  the 
administration  of  this  chapter.  The  Task  Force  shall  receive  and  review  the  annual  report  of  :he 
Supervisor  of  Public  Records  and  may  request  additional  reports  or  information  as  it  deems  necessary. 
The  Task  Force  shall  make  referrals  to  a  municipal  office  with  enforcement  power  under  this  ordinance  o;- 
under  the  California  Public  Records  Act  and  the  Brown  Act  whenever  it  concludes  that  any  person  has 
violated  any  provisions  of  this  ordinance  or  the  Acts.  The  Task  Force  shall,  from  time  to  time  as  it  sees  fit, 
issue  public  reports  evaluating  compliance  with  this  ordinance  and  related  California  laws  by  the  City  or 
any  Department,  Office,  or  Official  thereof. 

(d)  In  addition  to  the  powers  specified  above,  the  Task  Force  shall  possess  such  powers  as  the  Board  of 
Supervisors  may  confer  upon  it  by  ordinance  or  as  the  People  of  San  Francisco  shall  confer  upon  it  by 
initiative. 

(e)  The  Task  Force  Commission  shall  approve  by-laws  specifying  a  genera!  schedule  for  meetings, 
requirements  for  attendance  by  Task  Force  members,  and  procedures  and  criteria  for  removing  members 
for  non-attendance. 

®  California  Government  Code  Section  6276. 

Records  or  information  not  required  to  be  disclosed  pursuant  to  subdivision  (k)  of  Section  6254  may 
include,  but  shall  not  be  limited  to,  records  or  infonmation  identified  in  statutes  listed  in  this  article. 
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^  California  Government  Code  Section  6276.32. 

Narcotic  addict  outpatient  revocation  proceeding,  confidentiality  of  reports,  Section  3152,5,  Welfare  and 
Institutions  Code. 

Narcotic  and  drug  abuse  patients,  confidentiality  of  records,  Section  11845.5,  Health  and  Safety  Code. 

Native  American  graves,  cemeteries  and  sacred  places,  records  of,  subdivision  (r).  Section  6254. 

Notary  public,  confidentiality  of  application  for  appointment  and  commission,  Section  8201.5. 

Nurse,  alcohol  or  dangerous  drug  diversion  and  rehabilitation  records,  confidentiality  of,  Section 
2770.12,  Business  and  Professions  Code. 

Obscene  matter,  defense  of  scientific  or  other  purpose,  confidentiality  of  recipients.  Section  31 1.8, 
Penal  Code, 

Occupational  safety  and  health  investigations,  confidentiality  of  complaints  and  complainants.  Section 
6309,  Labor  Code. 

Occupational  safety  and  health  investigations,  confidentiality  of  trade  secrets.  Section  6322,  Labor 
Coae. 

Official  information  acquired  in  confidence  by  public  employee,  disclosure  of,  Sections  1040  and  1041, 
Evidence  Code. 

Oil  and  gas,  confidentiality  of  proposals  for  the  drilling  of  a  well,  Section  3724,4,  Public  Resources 
Code. 

Oil  and  gas,  disclosure  of  onshore  and  offshore  exploratory  well  records,  Section  3234,  Public 
Resources  Code. 

Oil  and  gas,  disclosure  of  well  records,  Section  3752,  Public  Resources  Code. 
Oil  and  gas  leases,  surveys  for  permits,  confidentiality  of  information,  Section  6826,  Public  Resources 
Code. 

Oil  spill  feepayer  information,  prohibition  against  disclosure.  Section  46751,  Revenue  and  Taxation 
Code. 

Older  adults  receiving  county  services,  providing  information  between  county  agencies,  confidentiality 
of.  Section  9401,  Welfare  and  Institutions  Code. 

Organic  food  certification  organization  records,  release  of,  Section  110845,  Health  and  Safety  Code. 

Osteopathic  physician  and  surgeon,  rehabilitation  and  diversion  records,  confidentiality  of,  Section 
2369,  Business  and  Professions  Code. 

^°  Ethics  Commission  Regulations  for  Investigations  and  Enforcement  Proceedings  §  VI. A. 
Ethics  Commission  Regulations  for  Investigations  and  Enforcement  Proceedings  §  VI. D. 
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Patrick  Monette-Shaw 

975  Sutter  Street,  Apt.  6 
San  Francisco,  C A  94109 
Phone:  (415)292-6969  •  e-mail:  pmonette-shaw(g)eartlini<.net 

September  19,2012 

Benedict  Hur 
Chair 

San  Francisco  Ethics  Commission 
25  Van  Ness  Avenue,  Suite  220 

San  Francisco,  CA  94102  Re:   Rebuttal  to  Recommendation  to  Dismiss: 

Ethics  Complaint  #  08-110816  (SOTF  #11013) 

Dear  Mr.  Hur, 

I  am  in  receipt  of  the  September  6,  2012  memo  to  the  San  Francisco  Ethics  Commission 
submitted  by  Ms.  Lisa  Herrick,  a  Senior  Deputy  City  Attorney  in  the  San  Jose  City  Attorney's 
Office  enclosing  her  recommendation  to  dismiss  my  Ethics  complaint  #08-1 108 1 6.  Her  review 
of  the  record,  facts  in  the  case,  and  relevant  law  is  flawed.  I  believe  she  incorrectly  applied  the 
law  to  reach  her  recommendation  to  dismiss  this  complaint. 


Ms.  Herrick  does  not  address  and  appears  to  have  ignored  salient  facts  in  this  case.  For  instance, 

she  appears  to  have  ignored  my  April  10,  201 1  rebuttal  entitled  ''Re:  #11013:  Rebuttal  to  Ethics 

and  Controller's  Responses  -  Executive  Summary''  on  pages  57  and  58  in  the  packet  of  materials 

titled  "SOTF  11013  April  26  201 1  Packet.pdf'  submitted  for  her  review.  My  April  10  rebuttal 

asserted  §03.699-13  applies  only  to  the  Ethics  Laws,  not  to  the  public  records  Access  Laws: 

As  I  noted  in  my  initial  March  6  complaints  (#11013  and  #11014):  As  noted  in  the 
Allen  Grossman  vs.  San  Francisco  Ethics  Commission^  case,  §03.699-13  "applies 
only  to  the  Ethics  Laws,"  not  to  the  public  records  Access  Laws  [emphasis  added]. 

Nowhere  does  Herrick  ever  address  in  her  Recommendation  that  the  Ethics  Commission.  Cits- 
Controller,  and  the  Sunshine  Task  Force  have  each  been  repeatedly  informed  that  §03.699-13 


Allen  Grossman  vs.  San  Francisco  Ethics  Commission,  "Memorandum  of  Points  and  Authorities  in  Support  of 
Verified  Petition  for  Peremptory  Writ  of  Mandate,"  October  5,  2009,  page  4. 


September  19,  2012 

Re:  Rebuttal  to  Recommendation  to  Dismiss:  Ethics  Complaint  #  08-110816  (SOTF  #11013) 
Page  2 

does  not  appl>  in  this  case,  and  Herrick  presents  no  rationale  why  §C3. 699-13  should. 
Just  as  the  anon\Tnous  analysis"  of  the  misconduct  proceedings  against  Sheriff  Mirkarimi  noted 
that  law  professors  like  to  say  that  "'hard  cases  make  bad  law,"  Herrick's  Recommendations 
expose  views  not  well  thought  out  and  not  clearly  presented.  The  Legal  Analysis  Ms.  Herrick 
prepared  is  deficient  for  a  number  of  reasons,  relying  on  misinterpretation  of  relevant  citations 
(one  hopes  that  first-year  law  students  wouldn't  rely  on  Herrick's  flawed  analysis).  Here's 
where  she  went  wrong: 
§C3.699-13 

As  I  noted  in  m>'  initial  SOTF  Complaint  on  March  6,  201 1 : 

Charter  Appendix  §C3.699- 13(a)  applies  only  to  "campaign  finance,  lobbying,  conflicts 
of  interest  and  governmental  ethics"  not  to  whistleblower  complaints.  The  term 
"whistleblower"  doesn't  appear  at  all  in  Charter  §C3.699-13(a).  ...  Charter  §C3.699- 
13(a)  is  not  a  State  law,  and  this  Charter  section  only  applies  to  campaign  finance, 
lobbying,  conflicts  of  interest  and  governmental  ethics  cases. 

I  also  noted  on  March  6,  201 1: 

As  noted  in  ihe  Allen  Grossman  vs.  San  Francisco  Ethics  Commission  case,  §C3.699- 
13  "applies  only  to  the  Ethics  Laws,"  not  to  the  public  records  Access  Laws^ 
[emphasis  added]. 

§C3.699-13  states  'The  Charter  states  plainly  that  the  Commission  shall  investigate 
alleged  violations  of  the  Ethics  Laws.  ...  Nowhere  in  the  Charter  is  this  investigative 
mandate  extended  to  violations  of  the  Access  Laws.''" 

Narrow  construction  of  Section  C3. 699-13  compels  the  conclusion  that  [§C3. 699-13] 
applies  only  to  the  Ethics  Laws  that  it  names,  and  not  to  the  Access  Laws  about  which 
it  is  silent'. 


Anonymous,  "San  Francisco  Ethics  Commission  Official  Misconduct  Proceeding  against  Shenff  Ross  Mirkarimi 
Thoughts  on  Final  Hearing  —  August  16,  2012,  "  dated  September  9,  2012,  page  1 

Allen  Grossman  vs.  San  Francisco  Ethics  Commission,  "Memorandum  of  Points  and  Authorities  in  Support  of 
Verified  Petition  for  Peremptory  Wnt  of  Mandate,"  October  5,  2009,  page  4. 

Allen  Grossman  vs.  San  Francisco  Ethics  Commission,  "Memorandum  of  Points  and  Authorities  in  Support  of 
Verified  Petition  for  Peremptory  Writ  of  Mandate,"  October  5,  2009,  page  3, 
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Section  C3. 699-13,  which  mandates  investigations  and  provides  that  investigation 
records  be  kept  confidential,  applies  only  to  the  Ethics  Laws^.  Therefore,  Massey's 
claim  that  all  Ethics  investigations  are  confidential  is  incorrect,  since  §C3.699-13  — 
which  mandates  investigations  and  provides  that  investigation  records  be  kept 
confidential  —  only  applies  to  Ethics  Laws. 

hi  footnote  2  on  page  3  of  Deputy  City  Attorney  Jerry  Threet's  April  20,  201 1  instructional 
memo  to  the  SOTF  regarding  Sunshine  Complaint  #11013,  Threet  cites  Dr.  Kerr's  Complaint 
for  Damages  filed  in  Superior  Court,  but  Threet  wrongly  claims  that  Kerr's  whistleblower 
complaint  regarding  LHH's  patient  gift  fund  had  alleged  a  conflict  of  interest.  Threet  is 
confounding  —  mixing  up  —  Kerr's  gift  fund  whistleblower  complaint,  in  which  he  did  not 
allege  conflicts  of  interest,  with  two  other  completely  unrelated  whistleblower  complaints  in 
which  Kerr  may  have  raised  conflict-of-interest  allegations. 

Because  the  gift  fund  whistleblower  complaint  —  the  subject  of  my  complaints  before  the  SOTF 
—  did  not  raise  conflict  of  interest  allegations,  Appendix  C3-699-13  does  not  apply,  and  should 
not  have  been  used  as  a  rationale  by  Ethics,  or  the  City  Controller,  or  Mr.  Threet  to  bring  the 
investigation  within  Charter  Appendix  C3. 699-1 3. 

Further,  the  initial  gift  fund  complaint  filed  by  Drs.  Kerr  and  Rivero  asserted  violation  or  activit\- 
other  than  a  violation  of  "local  campaign  finance,  lobbying,  conflicts  of  interest  or  governmental 
ethics  laws";  therefore,  because  their  complaint  did  not  involve  campaign  finance,  lobbying, 


Allen  Grossman  vs.  San  Francisco  Ethics  Commission,  "Memorandum  of  Points  and  Authorities  in  Support  of 
Verified  Petition  for  Peremptory  Writ  of  Mandate,"  October  5,  2009,  page  4. 

Allen  Grossman  vs.  San  Francisco  Ethics  Commission,  "Memorandum  of  Points  and  Authorities  in  Support  of 
Verified  Petition  for  Peremptory  Writ  of  Mandate,"  October  5,  2009,  page  4. 


September  19,  2012 

Re:  Rebuttal  to  Recommendation  to  Dismiss:  Ethics  Complaint  #  08-110816  (SOTF  #11013) 
Page  4 

conflicts  of  interest,  or  ethics  laws,  the  investigation  of  their  complaint  should  not  have  been 
conducted  pursuant  to  procedures  in  Charter  Section  C3.699-13.  An  investigation  may  have 
emulated  those  procedures,  but  the  confidentiality  provision  does  not  apply.  That  removes  any 
"trumping"  aspect  of  the  Charter  §C3.699-13  from  the  analysis  —  leaving  relevant  provisions  of 
the  Sunshine  Ordinance  to  apply. 


1  Icrrick  all  but  ignores  Campaign  and  Governmental  Conduct  Code  §4.105.  §4.105(b)  states: 

(b)  ETHICS  COMMISSION  COMPLAINT  PROCEDURES.  The  Ethics  Commission 
shall  investigate  complaints  filed  under  this  Section  that  allege  violations  of  local 
campaign  finance  lobbying,  conflicts  of  interest  and  governmental  ethics  laws 

pursuant  to  the  procedures  specified  in  Charter  Section  C3. 699-13  and  the 
regulations  adopted  thereunder.  [Emphasis  added.] 

However,  §4. 105(a)  states: 

(a)  COMPLAINTS.  Any  person  may  file  a  complaint  with  the  Ethics  Commission, 
Controller,  District  Attorney  or  City  Attorney,  or  a  written  complaint  with  the 
complainant's  department  alleging  that  a  City  officer  or  employee  has  engaged  in 
improper  government  activity  by:  violating  local  campaign  finance,  lobbying, 
conflicts  of  interest  or  governmental  ethics  laws,  regulations  or  rules;  violating 
the  California  Penal  Code  by  misusing  City  resources;  creating  a  specified  and 
substantial  danger  to  public  health  or  safety  by  failing  to  perform  duties  required  by 
the  officer  or  employee's  City  position;  or  abusing  his  or  her  City  position  to 
advance  a  private  interest.  [Emphasis  added.] 

Note  the  difference.  Complaints  can  be  filed  under  §4. 1 05(a)  alleging  many  different  violations 

or  improper  activities.  But,  under  §4. 105(b)  not  all  of  them  are  investigated  "pursuant  to 

procedures  specified  in  Charter  Section  C3.699-13  and  the  regulations  adopted  thereunder." 

Ilerrick  then  proceeded  to  assert  that  the  California  Public  Records  Act  exempts  from  disclosure 

"official  inlormation."  She  cites  California  Evidence  Code  1040  that  defines  "official 


information": 
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§1040.     (a)  As  used  in  this  section,  "official  information"  means  information  acquired 
in  confidence  by  a  public  employee  in  the  course  of  his  or  her  duty  and  not  open,  or 
officially  disclosed,  to  the  public  prior  to  the  time  the  claim  of  privilege  is  made. 

(b)  A  public  entity  has  a  privilege  to  refuse  to  disclose  official 
information,  and  to  prevent  another  from  disclosing  official  information,  if  the 
privilege  is  claimed  by  a  person  authorized  by  the  public  entity  to  do  so  and: 

(1)  Disclosure  is  forbidden  by  an  act  of  the  Congress  of  the  United  States 
or  a  statute  of  this  state;  or 

(2)  Disclosure  of  the  information  is  against  the  public  interest 
because  there  is  a  necessity  for  preserving  the  confidentiality  of  the  information 
that  outweighs  the  necessity  for  disclosure  in  the  interest  of  justice;  but  no 
privilege  may  be  claimed  under  this  paragraph  if  any  person  authorized  to  do  so 
has  consented  that  the  information  be  disclosed  in  the  proceeding.  In  determining 
whether  disclosure  of  the  information  is  against  the  public  interest,  the  interest  of  the 
public  entity  as  a  party  in  the  outcome  of  the  proceeding  may  not  be  considered. 
[Emphasis  added.] 


As  far  as  anyone  can  tell,  there  has  been  no  showing  or  other  indication  —  neither  by  Herrick 
nor  by  anyone  else  —  of  what  there  is  (or  may  be)  in  the  Ethics  Commission's  LHH  patient  gift 
fund  investigative  file  that  warrants  the  application  of  any  "official  information"  privilege  to  the 
entire  file.  The  only  way  this  privilege  could  be  applied  is  by  looking  at  each  claimed  piece  of 
"information  acquired  in  confidence"  by  the  investigator  and  testing  whether  each  piece  satisfies 
the  public  interest  test  in  subdivision  §  1040(b)(2).  The  privilege  can't  be  applied  to  the  whole 
file,  carte  blanche. 


Livocation  of  the  ''Interests  of  Justice"  exemption  under  the  Official  Information  exemption  has 
been  ruled^  by  the  California  Supreme  Court  to  be  the  same  as  the  Public  Interest  Balancing  test 
—  which  is  clearly  prohibited  by  the  Sunshine  Ordinance.  Since  Sunshine  Ordinance  §67.24(i) 


CBS,  Inc.  V  Block,  42  Cal.  3d  646.656  (1986). 
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eliminates  that  test  as  an  exemption,  this  means  that  Evidence  Code  1040  is  not  an  available 
exemption  to  any  San  Francisco  respondent,  including  not  an  available  exemption  to  either  the 
Ethics  Commission,  the  City  Controller's  Office,  or  to  Ms.  Lediju  and  Mr.  St.  Croix. 


Herrick  all  but  ignores  that  no  "official  information"  exemption  is  available  to  the  Ethics 

Commission  or  the  City  Controller,  because  Sunshine  Ordinance  §67.24(i)  provides: 

""Neither  the  City,  nor  any  office,  employee,  or  agent  thereof,  may  assert  an  exemption 
for  withholding  for  any  document  or  information  based  on  a  finding  or  showing  that  the 
public  interest  in  withholding  the  information  outweighs  the  public  interest  in 
disclosure.  All  withholdings  of  documents  or  information  must  be  based  on  an  express 
provision  of  this  ordinance  providing  for  withholding  of  the  specific  type  of 
information  in  question  or  on  an  express  and  specific  exemption  provided  by  California 
Public  Records  Act  that  is  not  forbidden  by  this  ordinance." 

Ms.  Herrick  also  ignores  the  ''Summary  of  the  California  Public  Records  Act  2004^"  published 

by  the  California  Attorney  General's  Office,  which  reads,  in  relevant  part,  that  the  Attorney 

General  has  advised  that  only  traditional  penal  and  law  enforcement  agencies  may  use  this 

evidence  code  exemption: 

Investigative  Records 

Records  of  complaints,  preliminary  inquiries  to  determine  if  a  crime  has  been 
committed,  and  full-scale  invesfigations,  as  well  as  closure  memoranda  are 
investigative  records. 

In  addition,  records  that  are  not  inherently  investigatory  may  be  covered  by  the 
exemption  where  they  pertain  to  an  enforcement  proceeding  that  has  become  concrete 
and  definite. 

Investigative  and  security  records  created  for  law  enforcement,  correctional  or 
licensing  purposes  also  are  covered  by  the  exemption  from  disclosure.  The  temi  "law 
enrorcemcnt  agency"  refers  to  traditional  criminal  law  enforcement  agencies. 


'Summary  of  the  Califomia  Public  Records  Act  2004,"  accessed  on-line  September  15,  2012  at 
httD://aq.ca.qov/publications/summarv  public  records  act.pdf ,  Section  Xll-A,  Investigative  Records. 
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Records  created  in  connection  with  administrative  investigations  unrelated  to  licensing 
are  not  subject  to  the  exemption. 

State  law,  as  such,  does  not  apply  at  all  to  the  Ethics  Commission's  "investigation"  files.  CPRA 

§6254(f)  provides,  in  part: 

6254.  Except  as  provided  in  Sections  6254.7  and  6254.13,  nothing  in  this  chapter  shall  be 
construed  to  require  disclosure  of  records  that  are  any  of  the  following: 

(f)  Records  of  complaints  to,  or  investigations  conducted  by,  or  records  of 
intelligence  information  or  security  procedures  of,  the  office  of  the  Attorney  General  and 
the  Department  of  Justice,  and  any  state  or  local  police  agency,  or  any  investigators 
or  security  files  compiled  by  any  other  state  or  local  police  agency,  or  any 
investigatory  or  security  files  compiled  by  any  other  state  or  local  agency  for 
correctional,  law  enforcement,  or  licensing  purposes..." 

The  Ethics  Commission  is  not  a  "local  agency"  whose  "investigatory"  files  are  compiled  "for 
correctional,  law  enforcement  or  licensing  purposes." 


It  is  clear,  then,  that  Section  6254(f)  —  which  creates  an  exemption  for  investigatorv-  records  — 
does  not  apply  to  any  official  or  agency  whose  investigatory  files  are  not  "compiled  by  any  state 
or  local  agency  for  correctional,  law  enforcement,  or  licensing  purposes."  This  includes  the 
Ethics  Commission  and  the  City  Controller's  Office,  neither  of  which  have  correctional,  law 
enforcement  or  licensing  functions,  and  are  not  law  enforcement  agencies. 


After  all,  the  courts  have  limited  the  §6254(f)  exemption  to  offices  and  agencies  that  have  police 
investigative  power,  which  the  Ethics  Commission  and  Citv'  Controller's  Office  do  not  have. 
The  Ethics  Commission  and  the  City  Controller  are  just  other  agencies,  as  far  as  CPRA  is 
concerned. 
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In  addition.  Ms.  Merrick  ignored  my  previous  testimony  that  §67. 24(g)  of  the  Sunshine 
Ordinance  specificalh  indicates  City  agencies  and  employees  may  NOT  assert  CPICA.  Section 
6255  or  similar  provisions  as  the  basis  for  withholding  documents.  §67. 24(h)  of  the  Sunshine 
Ordinance  prohibits  the  use  of  the  "deliberative  process"  exemption  of  CPRA  as  an  exemption 
for  withholding.  And  §67.24(i)  of  the  Sunshine  Ordinance  prohibits  claiming  an  exemption  for 
withholding  based  on  whether  the  public  interest  in  withholding  information  outweighs  the 
public  interest  in  disclosure. 

Since  Ms.  Herrick's  conclusion  appears  to  be  based  solely  on  the  application  of  Evidence  Code 
§1040,  her  conclusions  and  recommendation  do  not  appear  to  be  valid. 

Moreover,  Ms.  Herrick  —  like  Deputy  City  Attorney  Jerry  Threet  before  her  —  cleverly  tried  to 
assert  (by  turning  State  law  inside  out),  that  the  City  Charter  deems  "confidential"  records  of 
investigations  by  the  Ethics  Commission  provided  by  state  law.  Herrick  asserts  that  City  Charter 
Section  F  1.1 10(b)  provides: 

"...  except  to  the  extent  required  by  state  or  federal  law,"  drafts,  notes,  preliminary 
reports  of  Controller's  benchmark  studies,  audits,  investigations  and  other  reports  shall 
be  confidential: 

Importantly,  the  central  issue  —  which  Mr.  Threet's  April  20.  20 II  instructional  memo  tried  to 
confuse  -  -  is  not  whether  State  or  federal  law  requires  disclosure  of  the  records  requested;  if 
Slate  or  tcderal  law  requires  disclosure,  San  Francisco"s  City  Charter  may  not  make  them 
conndcnlial  and  the  records  must  he  priKluccd.  1  hreel  noted  CPR.\  makes  most  government 
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documents  public  records,  and  if  no  CPRA  exemption  applies,  the  records  are  nol  subject  to 
confidentiality  protections  of  the  Charter  and  must  be  disclosed. 

The  issue  that  Threet  and  Herrick  confound  is  whether  State  law  requires  or  permits  disclosure, 
when  in  fact  the  controlling  issue  is  whether  State  or  federal  law  forbids  or  prohibits  disclosure. 
Herrick  and  Threet  all  but  ignore  the  provisions  in  1040(b)(1)  that  disclosure  must  be  forbidden 
by  an  Act  of  Congress  or  a  State  statute  (see  page  5  of  this  Rebuttal). 

The  "official  information  privilege"  applies  to  disclosure  of  information  exempted  or  prohibited 
by  State  or  federal  law,  or  by  an  act  of  the  Congress  of  the  United  States,  not  what  is  '■permined" 
for  disclosure.  When  Herrick  noted  that  "The  City's  Charter  deems  confidential  records  of 
investigations  by  the  Ethics  Commission  to  the  extent  provided  by  state  law,"  what  she  (and 
Mr.  Threet)  wrongly  ignored  was  that  these  records  may  be  confidential  and  subject  to  the 
official  information  privilege  exemption  only  when  disclosure  is  frobidden  by  State  or  federal 
law,  and  there  is  no  State  or  federal  law  that  actually  prohibits  such  disclosure. 

Herrick  wrongly  noted  that  "there  is  no  federal  or  state  law  that  . . .  compels  disclosure  of 
whistleblower  information,"  but  again  she  ignores  that  the  issue  is  not  whether  there  are  laws  to 
compel  disclosure,  but  whether  there  are  laws  that  forbid  disclosure,  and  indeed,  there  are  no 
laws  that  prohibit  release  of  the  information  I  have  requested. 


Since  the  City  Charter  cannot  make  nondisclosable  what  is  disclosable  under  State  law, 
Ms.  Herrick' s  recommendation  to  dismiss  this  complaint  is  without  merit. 
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It  is  not  the  Sunshine  Ordinance  Task  Force  that  did  not  apply  the  law  correctly,  as  Ms.  Herrick 
wrongly  asserts.  It  is  Ms.  Herrick,  herself,  who  has  incorrectly  applied  the  law  in  her  analysis 
and  rccomnicndalion  to  dismiss  my  Complaint  #  08-1 10816. 

An\  com  mil  nications  between  the  Ethics  Commission  and  any  other  agencies  —  the  focus  of 
this  complaiiu      is  not  "official  information"  at  all,  which  must  be  disclosed. 

Sincerely, 

[Signed] 

Patrick  Monette-Shaw 

cc:  Lisa  Herrick,  Senior  Deputy  City  Attorney,  City  of  San  Jose 
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Ethics  Commission 

City  and  County  of  San  Francisco 


Date: 

To: 

From: 

Re: 


August  27,  2012 

Members,  Ethics  Commission 


John  St.  Croix,  Executive  Director 
By:      Mabel  Ng,  Deputy  Executive  Director  // 


Proposed  legislation  to  impose  disclosure  requirements  on  draft 
committees 


Background 

At  its  August  8,  201 1  meeting,  the  Ethics  Commission  considered  the  status  of  two 
campaign  committees,  one  called  the  "Draft  Ed  Lee  Committee,"  which  registered  as  a 
primarily  formed  committee;  and  another  called  "Progress  for  All,"  which  initially 
registered  as  a  general  purpose  committee.  "Progress  for  All"  funded  the  "Run,  Ed, 
Run"  campaign,  which  focused  on  convincmg  then  interim-Mayor  Ed  Lee  to  run  for 
election  as  Mayor  in  the  November  201 1  election.  Because  new^s  reports  indicated  that 
the  committee  functioned  as  a  primarily  formed  committee  that  existed  solely  to 
support  Mayor  Lee's  potential  candidacy,^  the  Executive  Director  instructed  Progress 
for  All  to  refile  as  a  primarily  formed  committee. 

Mayor  Lee  was  not  listed  on  the  ballot,  nor  had  he  received  any  contributions  or  made 
any  expenditures  in  support  of  his  election.  In  other  words,  he  did  not  meet  the 
definition  of  being  a  "candidate"  under  the  law.  See  Cal.  Gov't  Code  §  82007.  .And 
because  the  Commission  determined  that  Mayor  Lee  was  not  a  "candidate"  at  that  time, 
there  was  no  basis  to  require  Progress  for  All  to  refile  as  a  primarily  formed  committee. 

In  making  its  determination,  however,  the  Commission  instructed  staff  to  propose 
amendments  to  the  City's  campaign  finance  laws  that  would  require  a  committee 
promoting  an  individual  as  a  candidate  to  the  voters  to  file  reports  and  disclose  its 
activities  with  the  Commission  as  a  primarily  formed  committee.  This  memo  presents 
staffs  recommendations  to  create  such  a  requirement. 

Both  general  purpose  committees  and  primarily  formed  committees  are  recipient 
committees  that  generally  file  semi-annual  statements  due  Januar\-  3 1  and  July  3 1  to 
disclose  campaign  activities  of  the  past  six  months.  Local  committees  also  file  pre- 


A  primarily  formed  committee  is  a  committee  formed  or  existing  primarily  to  support  or  oppose,  (a)  a 
single  candidate,  (b)  a  single  measure,  (c)  a  group  of  specific  candidates  being  voted  upon  in  the  same  city, 
county,  or  multicounty  or  state  election,  or  (d)  two  or  more  measures  being  voted  upon  in  the  same  city, 
county,  multicounty,  or  state  election.  See  Calif.  Gov't  Code  §  82047.5. 
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election  reports  and  late  contribution  and  late  independent  expenditure  reports,  if  applicable. 
1  he  disiinLiuishins:  feature  of  a  primarily  formed  committee,  however,  is  that  it  must  file  in  the 
jurisdiciion  where  the  candidate  or  measure  it  is  primarily  fomied  to  support  or  oppose  normally 
I  lies  iis  caiTi[\iiL'n  siaienienis.  See  2  Cal.  Code  Regs  §  18247.5.  Thus,  a  primarily  formed 
comn-iiiice  supporting  a  candidate  for  City  elective  office  would  be  required  to  file  with  the 
Ethics  Commission;  a  general  purpose  committee  that  makes  expenditures  to  support  a  candidate 
for  City  elective  office  need  not  be  required  to  file  with  the  Ethics  Commission. 

The  proposed  changes  are  to  the  Campaign  Finance  Reform  Ordinance  (CFRO),  San  Francisco 
Campaign  and  Governmental  Conduct  Code  section  1.100  et  seq.  (C&GC  Code).  The  Board  of 
Super\'isors  (Board)  may  amend  the  CFRO  if  (a)  the  amendment  furthers  the  purposes  of  the 
CFRO,  (b)  the  Ethics  Commission  approves  the  proposed  amendment  in  advance  by  at  least  a 
four-fifths  vote  of  all  its  members;  (c)  the  proposed  amendment  is  available  for  public  review  at 
least  30  days  before  the  amendment  is  considered  by  the  Board  or  any  committee  of  the  Board; 
and  (d)  the  Board  approves  the  proposed  amendment  by  at  least  a  two-thirds  vote  of  all  its 
members.  C&GC  Code  §  1.103. 

Discussion 

The  proposed  amendments  establish  a  new  section  in  the  CFRO,  section  1.160,  which  has  two 
subsections,  one  settmg  forth  definitions  and  the  other  the  filing  requirements. 

1 .        Proposed  section  1 . 1 60(a) 

Section  1.160(a)  contains  three  definitions  and  a  provision  that  the  Ethics  Commission  may 
adopt  regulations  further  defining  those  terms. 

The  term  "draft  committee"  under  section  1.160(a)(1)  is  perhaps  the  most  critical  definition  here. 
Under  staffs  proposal,  any  person,  group  of  persons,  or  entity  that  receives  at  least  $1,000  in 
contributions  or  makes  $  1 ,000  in  expenditures  to  support  the  election  of  an  identifiable  person 
who  is  not  yet  a  candidate  will  be  subject  to  reporting  requirements.  The  language  that  describes 
"identifiable  person"  in  the  proposal  generally  tracks  language  that  defines  "candidate"  under 
state  law.  Under  the  legislation,  a  committee  that  receives  contributions  or  makes  expenditures 
to  support  the  election  of  an  identifiable  person  who  has  not  yet  qualified  as  a  candidate  will 
have  the  same  filing  obligations  as  a  primarily  formed  committee  that  receives  contributions  or 
makes  expenditures  to  support  a  declared  candidate.  The  "draft  committee"  must  register  as  a 
committee  and  file  reports  disclosing  contributions  and  expenditures  during  set  time  periods,  just 
like  other  primarily  formed  committees  that  support  candidates. 

The  term  "support"  is  defined  as  any  public  actions  or  statements  encouraging  or  urging  an 
identifiable  person  to  declare  as  a  candidate  for  City  elective  office. 

'1  he  term  "'primarily  formed  committee"  is  as  defined  in  California  Government  Code  section 
82047.5.  which  is:  "a  committee  pursuant  to  subdi\  ision  (a)  of  Section  82013  which  is  fonned 
or  exists  primarily  to  support  ov  oppose  an\  of  the  follow  ing: 
(a)  A  single  candidate. 
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(b)  A  single  measure. 

(c)  A  group  of  specific  candidates  being  voted  upon  in  the  same  city,  county,  or  multicounty 
election. 

(d)  Two  or  more  measures  being  voted  upon  in  the  same  city,  county,  multicounty,  or  state 
election."^ 


Decision  Point  1 

Shall  the  Commission  approve  the  proposed  new  language  in  section  1.160(a)  of  the  CFRO,  as 
set  forth  on  page  1,  lines  13-24  of  the  draft  amendments? 


2.        Proposed  section  1.160rb) 

Section  1 .160(b)  sets  forth  the  filing  requirements  for  the  draft  committees.  Under  the  proposal, 
a  draft  committee  would  be  subject  to  the  same  state  or  local  filing  requirements  that  apply  to  a 
primarily  formed  committee  that  supports  a  candidate  seeking  the  same  City  elective  office. 
Generally  speaking,  this  means  that  the  draft  committee  must  file  its  statement  of  organization  as 
a  primarily  formed  committee.  Thereafter,  the  draft  committee  would  file  the  FPPC  Form  460 
on  a  periodic  basis,  as  required  by  law,  to  disclose  contributions  received  and  expenditures  made. 


Decision  Point  2 

Shall  the  Commission  approve  the  proposed  new  language  in  section  1 .160(b)  of  the  CFRO.  as 
set  forth  on  page  1,  line  25  -  page  2,  line  7  of  the  draft  amendments? 


*  *  H= 

(Regulations  of  the  Fair  Political  Practices  Commission,  Title  2,  Division  6,  CaHfomia  Code  of 
Regulations) 

§  18247.5.  Primarily  Formed  Committees. 

(a)  A  "primarily  formed"  committee,  as  defmed  in  Section  82047.5  and  this  regulation,  is  a  recipient 
committee  under  Section  82013(a)  that  supports  or  opposes  a  single  candidate  or  measure,  or  a 
specific  group  of  measures  or  local  candidates  on  the  same  ballot.  (In  contrast,  a  "general  purpose" 
committee,  defined  in  Section  82027.5  and  Regulation  18227.5,  supports  multiple  candidates  or 
ballot  measures.) 

(b)  Filing.  Under  Section  84215,  a  primarily  formed  committee  files  in  the  jurisdiction  where  the 
candidate(s)  or  measure(s)  it  is  primarily  formed  to  support  or  oppose  normally  file(s)  their  campaign 
statements. 

(c)  Special  Requirements  for  Primarily  Formed  Committees.  In  addition  to  other  applicable 
provisions  of  the  Act  and  regulations,  a  primarily  formed  committee  must  automatically  file 
preelection  statements  under  Section  84200.5  and  84200.7  or  84200.8;  must  comply  with  the 
committee  name  and  identification  of  donors  requirements  of  Sections  84107,  84503  and  84504,  if 
supporting  or  opposing  a  ballot  measure;  must  comply  with  the  committee  name  rules  of  Regulation 
18402(c)(3)  if  supporting  or  opposing  candidate(s);  must  file  online  90-day  reports  under  Section 
85309  if  supporting  or  opposing  a  state  ballot  measure;  must  file  16-day  reports  of  contributions 
received  under  Section  82036;  and  is  subject  to  mandatory  audit  if  a  state  committee. 


^  Fair  Political  Practices  Commission  Regulation  18247.5  provides  further  information  about  primarily  formed 
committees.  The  regulation  is  set  forth  at  the  end  of  this  memo. 
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(d)  Definition.  For  purposes  of  Section  82047.5,  a  recipient  committee  under  Section  82013(a)  is 
considered  lo  he  "  r>«nneLl  or  existing  primarily  to  support  or  oppose"  a  candidate  or  measure  if: 

(1)  The  eoiuniitiee  is  created  lor  the  purpose  of  or  is  involved  in  running  the  principal  campaign  for 
or  against  the  candidate(s)  or  measures(s)  as  listed  in  subdivision  (d)(4)  below;  or 

(2)  The  committee's  primary  purpose  and  activities  are  to  support  or  oppose  candidate(s)  or 
measure(s)  as  listed  in  subdivision  (d)(4)  below;  or 

(3)  The  committee  makes  more  than  70  percent  of  its  total  contributions  and  expenditures  on  all 
candidates  and  measures  (not  including  administrative  overhead)  on  those  specific  candidates(s)  or 
measure(s)  as  listed  in  subdivision  (d)(4)  below,  during  the  time  period  specified  in  subdivision 

(e)  (3). 

(4)  (A)  A  single  candidate.  A  committee  formed  or  existing  primarily  to  support  or  oppose  a  single 
candidate  includes  a  committee  that  makes  contributions  and  expenditures  for  a  particular  candidate 
and  against  that  candidate's  opponent(s). 

(B)  A  single  measure. 

(C)  A  group  of  specific  candidates  being  voted  upon  in  the  same  city,  county,  or  multicounty 
election. 

(D)  Two  or  more  measures  being  voted  upon  in  the  same  city,  county,  multicounty,  or  state  election. 

(e)  Review. 

(1)  A  committee  that  has  reason  to  know  it  is  close  to  triggering  the  applicable  threshold  for  changing 
status  because  its  spending  is  concentrated  on  candidate(s)  or  measure(s)  as  listed  in  subparagraphs 
(d)(4)(A),  (B),  (C)  or  (D),  shall  determine  whether  it  is  primarily  formed  quarterly  at  the  end  of 
March,  June,  September  and  December. 

(2)  Newly  organized  committees. 

(A)  A  committee  that  files  its  initial  statement  of  organization  within  six  months  of  an  election  in 
cormection  with  which  the  committee  makes  contributions  and  expenditures  shall  determine  whether 
it  is  primarily  formed  at  the  end  of  each  month  prior  to  the  election  unless  the  committee  has  not 
made  contributions  and/or  expenditures  of  $1,000  or  more  to  support  or  oppose  candidates  or 
measures  during  that  month. 

(B)  A  committee  that  files  its  initial  statement  of  organization  within  six  months  of  a  statewide 
primary  or  general  election  or  within  30  days  after  a  declaration  calling  a  special  election  for  a  state 
elective  office  or  measure  and  makes  at  least  $25,000  in  independent  expenditures  to  support  or 
oppose  a  state  candidate  or  state  measure(s)  as  listed  in  subparagraphs  (d)(4)(A),  (B),  or  (D),  is 
presumed  to  be,  and  shall  report  as,  a  primarily  formed  committee.  This  presumption  can  be  rebutted 
when  the  committee's  contributions  and  expenditures  on  multiple  candidates  or  measures  in  different 
jurisdictions  or  elections  demonstrate  that  it  is  not  primarily  formed  and  the  committee  may  amend 
its  statement  of  organization  to  identify  itself  as  a  general  purpose  committee  pursuant  to  Regulation 
18227.5. 

(3)  For  purposes  of  determining  whether  it  is  primarily  formed  under  subdivision  (d)(3),  a  committee 
shall  count  contributions  and  expenditures  made  to  support  or  oppose  candidates  or  measures  during 
whichever  of  the  following  time  periods  most  accurately  reflects  the  current  and  upcoming  activities 
of  the  committee: 

(A)  The  immediately  preceding  24  months;  or 

(B)  The  current  two-year  period,  beginning  with  January  1  of  an  odd-numbered  >  ear  and  ending  with 
December  3 1  of  the  following  even-numbered  year. 

(f)  File  as  Primarily  Formed  through  the  Election.  A  committee  that  is  or  becomes  primaril)  tonned 
within  90  days  prior  to  an  election  shall  maintain  that  status  and  file  disclosure  reports  as  a  primarily 
formed  committee  up  to  the  date  of  that  election  and  continuing  until  the  end  ot'the  post-election 
reporting  period. 

(g)  Change  of  Status. 
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(1)  Amend  Statement  of  Organization.  A  recipient  committee  whose  status  ciianges  from  one 
jurisdiction  to  another,  or  between  general  purpose  and  primarily  formed  shall  amend  its  statement  of 
organization  pursuant  to  Section  84103  to  reflect  the  change.  If,  after  filing  reports  with  one 
jurisdiction,  a  committee  changes  jurisdiction,  in  addition  to  filing  reports  with  a  new  filing  officer, 
the  committee  must  continue  filing  reports  with  the  original  filing  officer  through  the  end  of  the 
calendar  year  under  Section  84215(g). 

(2)  An  existing  general  purpose  committee  is  not  required  to  change  its  filing  status  to  a  primarily 
formed  committee  unless  it  meets  the  requirements  in  subdivision  (d)  and  it  makes  at  least  $100,000 
of  contributions  and/or  expenditures  if  supporting  or  opposing  a  state  candidate  or  measure(s)  listed 
in  subparagraphs  (d)(4)(A),  (B),  or  (D),  or  at  least  $10,000  of  contributions  and/or  expenditures  if 
supporting  or  opposing  local  candidate(s)  or  measure(s)  listed  in  subparagraphs  (d)(4)(A),  (B),  (C), 
or(D). 

(3)  Contributions  from  a  general  purpose  committee  to  a  primarily  formed  ballot  measure  or 
candidate  committee  shall  not  be  included  in  the  calculations  required  under  subdivision  (d)(3)  if  the 
sponsor  of  the  general  purpose  committee  is  also  a  sponsor  of  the  primarily  formed  committee. 

(4)  A  committee  that  was  primarily  formed  for  the  election  of  a  candidate  or  measure,  but  after  that 
election  continues  to  exist  to  support  or  oppose  different  candidates  or  measures  in  the  future,  may 
remove  the  candidate  or  measure  name  from  the  committee  name  and  change  its  status  following  the 
election,  as  long  as  the  committee  is  not  raising  funds  to  pay  debt  from  the  election,  except  as 
provided  in  subdivision  (f). 

(h)  Avoidance  of  Disclosure.  A  committee  shall  not  knowingly  file  in  an  incorrect  jurisdiction  or  as 
an  incorrect  type  of  committee,  with  the  intention  of  avoiding  the  appropriate  legal  disclosure  of 
campaign  contribufions  and  expenditures  to  the  public. 

Note:  Authority  cited:  Section  83112,  Government  Code.  Reference:  Section  82047.5,  Government 
Code. 
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FILE  NO. 


ORDINANCE  NO. 


1  [Campaign  and  Governmental  Conduct  Code  -  Disclosure  for  Draft  Committees] 
2 

3  Ordinance  amending  the  San  Francisco  Campaign  and  Governmental  Conduct  Code  by 

4  adding  section  1.160  to  impose  disclosure  requirements  on  committees  that  support  a 

5  person  for  City  elective  office  who  has  not  yet  qualified  as  a  candidate. 

6  NOTE:         Additions  are  single-underline  italics  Times  New  Roman', 

deletions  are  strike-through  italics  Times  New  Roman. 

7  Board  amendment  additions  are  double-underlined: 
Board  amendment  deletions  are  strikethrough  normal. 

8 
9 

10  Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 

11  Section  1.  The  San  Francisco  Campaign  and  Governmental  Conduct  Code  is  hereby 

12  amended  by  adding  Section  1.160,  to  read  as  follows: 

13  SEC.  LI  60.  DISCLOSURE  REQUIREMENTS  FOR  DRAFT  COMMITTEES. 

14  (a)      De  finitions.  Whenever  in  this  Section  the  following  words  or  phrases  are  used,  thev 

15  shall  mean: 

16  (1)       "Draft  committee"  shall  mean  any  person,  group  of  persons  or  entity  that  either 

17  receives  contributions  of  $1,000  or  more  or  makes  expenditures  of  $  LOOP  or  more,  in  order  to  support 

18  the  election  of  an  identifiable  person  to  City  elective  office  who  has  not  qualified  as  a  candidate. 

19  (2)       "Support"  shall  mean  any  public  actions  or  statements  encouraging  or  ursins  an 

20  identifiable  person  to  declare  as  a  candidate  for  City  elective  o  ffice. 
21 

22  f3)       "Primarily  formed  committee"  shall  be  defined  as  set  forth  in  the  California 

23  Political  Reform  Act,  California  Government  Code  section  82047.5. 

24  f4)       The  Ethics  Commission  may  adopt  regulations  further  defining  these  terms. 

25  fb)      Filing  requirements. 


*Name  of  Supervisor/Committee/Department* 

BOARD  OF  SUPERVISORS  Page  1 
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1  (1)      Draft  committees  shall  file  any  campaign  finance-related  filings,  reports  or 

2  statements  required  by  either  state  or  local  law  for  a  primarily  formed  committee  supporting  a 

3  candidate  seeking  the  City  elective  office  for  which  the  draft  committee  is  supporting,  an  identifiable 
A  person. 

5  (2)      If  the  identifiable  person  supported  by  a  draft  committee  qualifies  as  a  candidate 

6  for  City  elective  o  ffice,  the  committee  shall  continue  to  file,  as  required  by  either  state  or  local  law,  as  a 

7  primarily  formed  committee  supporting  that  candidate. 

8  Section  2.  Effective  Date.  This  ordinance  shall  become  effective  30  days  from  the 

9  date  of  passage. 

10  Section  3.  This  section  is  uncodified.  In  enacting  this  Ordinance,  the  Board  intends  to 

1 1  amend  only  those  words,  phrases,  paragraphs,  subsections,  sections,  articles,  numbers, 

1 2  punctuation,  charts,  diagrams,  or  any  other  constituent  part  of  the  Campaign  and 

13  Governmental  Conduct  Code  that  are  explicitly  shown  in  this  legislation  as  additions, 

14  deletions.  Board  amendment  additions,  and  Board  amendment  deletions  in  accordance  with 

1 5  the  "Note"  that  appears  under  the  official  title  of  the  legislation. 
16 

APPROVED  AS  TO  FORM: 

17  DENNIS  J.  HERRERA,  City  Attorney 

18 

By:   

19  ANDREW  SHEN 

Deputy  City  Attorney 

20 
21 


22 
23 
24 
25 


•Name  of  Supervisor/Commiftee/Department* 
BOARD  OF  SUPERVISORS 
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Note:  Plain  text  is  language  from 
last  year  that  will  remain  this  year; 
italicized  text  is  from  last  year  that 
will  be  deleted  this  year;  bold  text 
is  new  this  year. 


The  Ethics  Commission  is  pleased  to  present  this  report  on  the  activities,  progress,  and 
>accomplishments  of  its  sixteenth  seventeenth  year  of  operation  to  the  Mayor,  Board  of 
Supervisors,  and  citizens  of  San  Francisco. 

Benedict  Y.  Hur 
Chairperson 


San  Francisco  Ethics  Commission 
25  Van  Ness  Avenue,  Suite  220 
San  Francisco,  CA  94102 


Email:  ethics.commission'S^sfgov.orR 
Web  site:  v^'V/"w.sfethics.org 
Telephone:  415/252-3100 
Fax:  415/252-3112 


San  Fr-anc  isco  Ethics  Commission 
Annual  Rf.port  FY  2011-2012 

The  Ethics  Commission  scr\  cs  the  citizens  of  San  Francisco,  City  employees,  elected  and 
appointed  officials,  and  candidates  for  public  office  by  enforcing  the  City's  governmental  ethics 
laws,  providing  education  about  their  provisions,  and  serving  as  a  repository  for  information. 

The  Commission  acts  as  filing  officer  for  campaign  finance  disclosure  statements;  audits 
statements  for  compliance  with  state  and  local  laws;  administers  City  lav^^s  regulating  lobbyists 
and  campaign  consultants;  investigates  complaints  alleging  ethics  law  violations;  serv^es  as  the 
filing  officer  for  financial  disclosure  statements  required  from  City  officials;  raises  public 
awareness  of  ethics  laws;  researches  and  proposes  ethics-related  legislative  changes;  and 
provides  ethics  advice  to  candidates,  office-holders,  public  officials,  City  and  County  employees 
and  the  general  public. 

The  Commission  is  pledged  to  a  high  standard  of  excellence  in  government  accountability,  and 
to  that  end  has  worked  not  only  to  implement  the  law,  but  also  to  amend  existing  law  or  create 
new  law  that  will  further  the  principle  of  the  voters"  right  to  know  and  to  ensure  integrity  in 
government  decision-making  and  in  the  campaigns  of  those  who  wish  to  govern. 

Highlights  of  the  Seventeenth  Year 

The  Commission  delivered  a  diverse  array  of  work  products  and  services  to  the  citizens  of  San 
Francisco,  managing  to  meet  its  mandates  during  a  year  of  budget  cutbacks  and  other  resource 
limitations: 

•  Enforced  reporting  requirements  for  political  committees,  campaign  consultants, 
lobbyists,  and  City  officials; 

•  Conducted  compliance  audits  of  candidate  and  ballot  measure  committees; 

•  Continued  the  constant  review  of  the  Campaign  Finance  Reform  Ordinance,  making 
^.-.recommendations  to  the  Board  of  Supervisors  on  changes  to  strengthen,  clarify,  and 

update  campaign  finance  law.  Drafted  and  adopted  regulations  to  implement  such 
changes; 

•  Created  a  ballot  proposal  to  update  and  streamline  the  Campaign  Consultant  Ordinance; 

•  Conducted  on-going  sessions  of  its  educational  program  on  conflicts  of  interest, 
incompatible  activities,  candidate  and  treasurer  information,  campaign  finance,  public 
finance,  on-line  filing,  lobbying,  and  other  issues  under  its  jurisdiction; 

•  Provided  informal  written  or  oral  advice  and  responded  to  requests  for  informal  and 
formal  written  advice  letters; 

•  Added  improvements  to  the  new  web  site  at  www.sfethics.org  and  continued  to  extend  the 
nature  and  number  of  documents  available  on-line; 

•  Facilitated  interested  persons  meetings  for  the  general  public  to  provide  input  on  issues 
under  consideration  by  the  Commission; 

•  (  (inducted  hearings  on  requests  for  waivers  from  conflict  of  interest  laws; 
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Considered  and  adopted  or  provided  comment  on  legislative  changes  recommended  by 
the  Board  of  Supervisors; 

Responded  to  hundreds  of  citizen  inquiries;  and 

Conducted  an  in-depth  policy  analysis  and  followed  through  with  a  number  of  policy 
updates  and  changes.  Set  the  following  policy  priorities  for  the  Commission  and  staff: 

1.  Mayoral  Public  Financing  Program 

2.  Campaign  Consultant  Ordinance 

3.  Staff  Building 


For  the  first  time,  the  City  began  televising  Ethics  Commission  meetings  on 
SFGovTV.  The  Commission  had  to  undergo  some  financial  and  scheduling 
challenges  to  make  this  happen,  but  was  able  to  meet  them  and  all  Commission 
meetings  are  broadcast  live  when  they  occur.  The  City  also  airs  "reruns"  of 
Commission  meetings,  and  all  of  them  are  available  on  demand  at  the  SFGovTV 
web  site,  http://www.sfgovtv.org/  The  Commission  approved  changes  to  its  Bylaws 
to  provide  that  beginning  in  January  2012,  the  Commission's  regular  meetings  will 
be  held  on  the  fourth  Monday  of  each  month  at  5:30  p.m.  in  Room  400  Cit>  Hall, 
and  that  such  meetings  shall  be  televised,  except  for  portions  of  meetings  that  are 
held  in  closed  session  or  otherwise  required  to  be  confidential. 

Draft  amendments  to  the  Campaign  Consultant  Ordinance,  which  were  approved 
by  the  Ethics  Commission  in  December  2010  and  January  2011,  were  placed  by  the 
Board  of  Supervisors  on  the  ballot  as  Proposition  F  in  the  November  8,  2011 
election.  The  proposed  amendments,  which  were  not  approved,  would  have: 

o    adopted  an  electronic  filing  system  for  reporting  by  campaign  consultants; 

o    required  consultants  to  disclose  information  on  a  monthly  basis; 

o    changed  the  economic  threshold  for  qualification  as  a  campaign  consultant; 

o    modified  the  registration  fees; 

o    eliminated  the  client  fees;  and 

o    enabled  the  Board  of  Supervisors  to  amend  the  Ordinance  under  certain 
circumstances. 

In  fulfilling  its  mandate  under  Charter  section  15.105,  the  Ethics  Commission  this 
year  held  a  hearing  spanning  eight  meetings  (three  of  which  occurred  in  the  new 
fiscal  year  beginning  July  2012)  related  to  the  written  charges  of  official  misconduct 
filed  by  Mayor  Ed  Lee  against  Sheriff  Ross  Mirkarimi.  The  Commission  addressed, 
among  other  things,  procedural  and  evidentiary  issues,  the  parties'  briefs, 
objections  to  evidence  and  witnesses,  sworn  declarations,  direct  testimony  and 
questions  raised  on  and  responses  to  cross-examination,  and  the  parties'  agreed- 
upon  factual  stipulations.  At  its  meeting  on  August  16,  after  receiving  public 
comment,  the  Commission  voted  to  recommend  to  the  Board  of  Superv  isors  that  it 
sustain  Counts  4  and  5  of  the  Amended  Charges  of  Official  Misconduct  based  upon 
Sheriff  Mirkarimi's  conduct  that  occurred  on  December  31,  2011  and  his 
subsequent  conviction  for  false  imprisonment. 


4. 


Education  and  Outreach 
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•  In  July  201 1,  the  Commission  approved  amendments  to  section  1.144  of  the 
C'ampai<in  Finance  Reform  Ordinance  (CFRO)  to  address  the  U.S.  Supreme  Court's 
decision  in  Arizona  Free  Enterprise  Club's  Freedom  Club  PAC,  et  al.  v.  Bennett. 
These  amendments  were  introduced  by  Supervisors  Farrell  and  Elsbernd  at  the 
Board  of  Supers  isors.  On  September  27,  2011,  the  Board  voted  7-3  to  support  the 
amendments.  Because  eight  votes  were  needed  for  passage,  the  Board  rescinded  the 
vote.  On  October  4,  the  Board  voted  6-5  in  favor  of  the  amendments.  However, 
because  eight  votes  w  ere  needed  for  passage,  the  amendments  failed. 

•  At  its  Januar>  23,  2012  meeting,  the  Commission  approved  by  4-0  vote  new 
amendments  to  the  CFRO.  On  January  24,  2012,  Supervisors  Kim,  Campos,  Mar 
and  Avalos  introduced  these  amendments  as  File  No.  111082.  The  legislation 
amended  the  CFRO  to  establish  new  qualification  requirements  for  candidates 
seeking  public  funds,  set  the  amount  of  public  funds  that  may  be  disbursed,  delay 
the  disbursement  date  of  public  funds,  change  the  matching  funds  formula,  and 
continue  w  ith  adjustable  individual  expenditure  ceilings  that  start  at  S250,000  for  a 
candidate  for  the  Board  of  Supervisors  and  $1,750,000  for  a  candidate  for  Mayor. 

•  At  its  special  meeting  on  March  9, 2012,  the  Ethics  Commission  approved 
amendments  to  File  No.  111082,  legislation  to  amend  the  CFRO  to  establish  new 
qualification  requirements  for  candidates  seeking  public  funds,  set  the  amount  of 
public  funds  that  may  be  disbursed,  delay  the  disbursement  date  of  public  funds, 
change  the  matching  funds  formula,  continue  with  adjustable  individual 
expenditure  ceilings  that  start  at  $250,000  for  a  candidate  for  the  Board  of 
Supervisors  and  $1,475,000  for  a  candidate  for  Mayor,  and  cap  the  Election 
Campaign  Fund  at  $7  million.  The  legislation  was  subsequently  approved  by  the 
Board  of  Supervisors. 

•  At  its  September  12  meeting,  the  Commission  approved  amendments  to  Ethics 
Commission  Enforcement  Regulations  VI.A  and  XIV.C  to  permit  the  Commission 

^to  calendar  proposed  dismissals  or  settlements  of  enforcement  matters  based  on  the 
request  of  one,  rather  than  two,  Commissioners.  These  amendments  were 
forwarded  to  the  Board  of  Supervisors  and  took  effect  on  November  11,  2011. 

•  During  the  year,  the  Commission  considered  provisions  in  the  Statements  of 
Incompatible  Activities  (SIA)  for  the  General  Services  Agency  (GSA),  the 
Department  of  Human  Resources  (DHR)  and  the  San  Francisco  Public  Library 
(SFPL).  The  Commission  approved  changes  to  the  SIAs  of  the  DHR,  w  hich  asked 
that  its  SIA  be  amended  so  that  it  better  aligns  with  the  department's  confidentiality 
policy;  and  the  SFPL,  which  asked  that  certain  provisions  be  narrowed  so  that  they 
not  unduly  restrict  employees  from  engaging  in  activities  that  actually  inure  to  the 
benefit  of  the  employees  as  w  ell  as  advance  the  mission  of  the  SFPL. 

•  The  Commission  considered  waiver  requests  from  the  post-employment  restrictions 
under  the  Government  Ethics  Ordinance  (GEO).  It  approved  a  request  by  former 


4 


Deputy  City  Attorney  Thomas  Long  for  waivers  from  the  post-employment  bans 
against  representing  a  non-City  party  before  a  court  or  administrative  agency  on 
matters  in  which  he  represented  the  City  and  against  communicating  with  his 
former  City  department  for  one  year  with  the  intent  to  influence  a  governmental 
decision.  The  Commission  adopted  staffs  recommendations  supporting  the  waiver 
for  appearances  before  a  court  or  administrative  agency  and  limiting  the  waiver  of 
the  one-year  ban  to  Mr.  Long's  communications  on  behalf  of  his  then-current 
employer,  The  Utihty  Reform  Network  ("TURN"). 

•  The  Commission  also  granted  requests  for  waivers  from  two  post-employment 
restrictions  to  Tiffany  Bohee,  Interim  Director  of  the  Redevelopment  Agency  of  the 
City  and  County  of  San  Francisco  ("SFRA"),  which  permit  Ms.  Bohee,  a  former 
employee  of  the  Office  of  Economic  and  Workforce  Development  ("OWED"),  to 
continue  to  work  on  a  pending  legislative  packet  to  fund  redevelopment  activities  in 
San  Francisco  and  to  communicate  with  her  former  department  on  behalf  of  the 
SFRA. 

•  The  Commission  considered  a  request  for  a  waiver  from  the  one-year  post- 
employment  restriction  that  applies  to  legislative  aides  of  the  Board  of  Superv  isors 
under  sections  3.234(a)(2)  and  3.234(b)(1)  of  the  GEO.  After  receiving  testimony 
from  Robert  Selna,  a  former  legislative  aide  to  former  Supervisor  Ross  Mirkarimi, 
and  members  of  the  public,  the  Commission  did  not  take  a  vote  on  Mr.  Selna's 
request. 


Mandates  aj^d  Accomplishments  of  the  Commission 

The  Commission  is  managing  to  meet  its  mandates  with  17  staff  members,  down  from  the  18  staff 
members  who  were  present  three  years  ago.  Incremental  budget  decreases  have  led  to  a  loss  of 
staffing.  The  Commission  manages  to  meet  solidly  its  obligations  but  is  limited  in  the  number 
and  scope  of  new  initiatives  and  improvements  that  it  can  make  due  to  budget  shortfalls  that 
currently  affect  all  of  City  government.  While  accomplishments  are  not  as  sweeping  as  in  prior 
years,  the  Commission  managed  to  conduct  its  business  and  produce  some  new  efficiencies  and 
improvements. 

On  June  30,  2011,  the  Civil  Grand  Jury  issued  a  report  entitled  "San  Francisco 's  Ethics 
Commission:  The  Sleeping  Watch  Dog,  "  which  is  available  at 

http://www.sfsuperiorcoiirt.ors/Modules/ShowDocument.aspx? documentid=2860.  On  August 
12,  2011,  the  Commission  issued  its  response,  which  is  available  at 

http://www.sfethics.ors/ethics/20Il/09/ethics-commission-response-to-the-2010-201 1-civil- 
srand-jury-report.  html. 

Campaign  Finance  Resulation  and  Reporting 

The  Commission  enforces  the  City's  Campaign  Finance  Reform  Ordinance  fCFROj,  San 
Francisco  Campaign  and  Governmental  Conduct  Code  section  1.100  et  seq.,  which  sets 
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voluntary  ceilings  on  campaign  expenditures  by  candidates  and  imposes  mandatory  limits  on 
contributions  to  candidates. 

The  Commission  regularly  reviews  the  operation  of  the  CFRO,  enacts  enabling  regulations,  and 
proposes  substantive  and  operational  changes.  It  also  advises  on  amendments  proposed  by  the 
Board  of  Supervisors. 

This  year,  staff  has  continued  its  review  of  the  CFRO,  and  conducted  two  interested  persons 
meetings  about  possible  amendments  to  consolidate  several  of  the  reporting  requirements 
mandated  under  the  Ordinance.  These  draft  amendments  will  likely  come  before  the 
Commission  for  review  and  discussion  in  October  2011.  Recently,  at  its  July  2011  meeting,  the 
Commission  approved  amendments  relating  to  the  City 's  partial  public  financing  program  to 
place  a  cap  on  the  amount  of  public  funds  that  may  be  disbursed  to  each  certified  candidate. 
This  legislation  is  pending  before  the  Board  of  Supervisors. 

Earlier  in  the  year,  at  its  October  2010  meeting,  the  Commission  approved  changes  to  section 
1. 126  of  the  CFRO.  These  amendments,  if  enacted,  would  allow  campaign  contributions  to  be 
made  by  individuals  affiliated  with  non-profit  organizations  that  contract  with  local  agencies; 
allow  such  contributions  to  come  from  parties  that  contract  with  state  agencies  whose  board 
members  are  appointed  by  local  elected  officials;  refine  the  scope  of  the  contractor  contribution 
ban  so  that  it  applies  only  to  contracts  or  a  series  of  contracts  worth  $100,000  or  more;  and 
amend  related  filing  and  disclosure  requirements.  At  this  point,  the  Board  of  Supervisors  is  not 
expected  to  consider  these  improvements  and,  therefore,  they  will  not  be  enacted  in  the 
foreseeable  future. 

Under  the  Charter,  the  Commission  serves  as  filing  officer  for  five  categories  of  local  candidates 
and  committees: 

1.  Candidates  seeking  election  to  local  office  and  their  controlled  committees, 

2.  Committees  formed  or  existing  primarily  to  support  or  oppose  candidates  seeking 
election  to  local  office, 

3.  Committees  formed  or  existing  primarily  to  support  or  oppose  qualification  or  passage  of 
a  ballot  measure  being  voted  on  only  in  San  Francisco, 

4.  County  general-purpose  committees  active  only  in  San  Francisco,  and 

5.  Candidates  and  candidate  committees  for  county  central  committee  office. 

As  filing  officer,  the  Commission  promotes  compliance  by  candidates  and  committees  and 
maintains  records  of  reports  filed.  It  audits  campaign  statements  and  imposes  late  fines  and/'or 
penalties  for  failure  to  adhere  to  filing  deadlines  and  reporting  requirements. 

Regular  semi-annual  filings  for  active  committees  occurred  on  August  2.  2010  and  January  31, 
20  J 1.  Quarterly  filing  deadlines  occurred  on  October  5  and  21,  2010  for  committees  primarily 
formed  to  support  or  oppose  a  ballot  measure(s)  not  yet  voted  upon.  The  Commission  reminded 
committees  of  the  deadlines,  sent  out  notices  to  delinquent  filers,  and  posted  reports  on  its  web 
site,  www.. s [ethics. org. 


Staff  continued  to  send  out  advance  notices  through  mail,  email  and  phone  calls  in  order  to 
reduce  the  number  of  late  filings. 

Campaign  Finance  -  (See  discussions  above.)  The  Commission  will  consider  staff 
recommendations  to  amend  the  CFRO  at  its  October  2011  meeting. 

Conflicts  of  Interest  -  The  Commission  continued  to  provide  trainings  on  Statements  of 
Incompatible  Activities.  Also,  during  the  year,  the  Commission  approved: 

•  An  amendment  to  section  3.216(b)-5  of  the  Government  Ethics  Ordinance  ("GEO"), 
San  Francisco  Campaign  and  Governmental  Conduct  Code  section  3.200  et  seq..  to 
clarify  that  all  gift  cards  and  gift  certificates  are  to  be  treated  as  cash  under  this 
section  of  the  ordinance  that  addresses  gifts  from  restricted  sources. 

•  An  amendment  to  section  3.234(b)(2)  of  the  GEO  to  permit  an  appointed  Mayor  who 
does  not  seek  candidacy  for  that  office  to  obtain  full-time  City  employment  within  one 
year  of  leaving  office.  The  amendment  restricts  the  former  Mayor  to  obtaining  a 
position  that,  in  the  first  year,  pays  no  more  than  the  salary  that  he  or  she  received 
immediately  prior  to  appointment  as  Mayor. 

•  A  request  for  a  waiver  from  the  one-year  post-employment  ban  on  compensation  from 
contractors  under  GEO  section  3.234(a)(3)  by  Doug  Shoemaker,  head  of  the  Mayor 's 
Office  of  Housing,  so  that  he  could  assume  a  position  as  President  of  Mercy  Housing 
California. 

•  Requests  for  waivers  from  the  one-year  post-employment  communications  ban  and 
the  ban  on  compensation  from  contractors  under  sections  3.234(a)(2)  and  3.234(a)(3) 
of  the  GEO,  respectively,  by  Office  of  Economic  and  Workforce  Development 
employee  Kyri  S.  McClellan  so  that  she  could  assume  the  executive  director  position 
on  the  San  Francisco  America's  Cup  Organizing  Committee. 

Campaign  Finance  Reform  Ordinance 

During  the  year,  the  Commission  approved  amendments  to  the  Campaign  Finance  Reform 
Ordinance  ("CFRO")  related  to  the  public  financing  program  for  candidates  to  the  Board 
of  Supervisors  and  the  office  of  the  Mayor.  In  particular,  the  amendments  sought  to 
address  issues  raised  by  the  U.S.  Supreme  Court's  June  27,  2011  decision  in  Arizona  Free 
Enterprise  Club's  Freedom  Club  PAC,  et  al  v.  Bennett,  which  held  that  Arizona's  matching 
public  funds  program  "substantially  burdens  protected  political  speech  without  serv  ing  a 
compelling  state  interest  and  therefore  violates  the  First  Amendment."  Staff  w  orked  with 
Supervisor  Kim  and  others  to  craft  the  amendments,  which  address  not  only  the  situation 
created  by  the  Bennett  decision  but  also  concerns  that  were  raised  at  Interested  Persons 
meetings  that  candidates  must  do  more  to  show  viability  before  receiving  public  funds  and 
that  public  funds  should  be  disbursed  beginning  on  a  date  later  than  February  of  the 
election  year.  The  amendments  establish  new  qualification  requirements  for  candidates, 
set  the  amount  of  public  funds  that  may  be  disbursed,  delay  the  disbursement  date  of 
pubUc  funds,  change  the  qualifying  and  matching  funds  formula,  and  continue  with  an 
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adjustable  individual  expenditure  ceiling.  After  consideration  by  the  Board  of  Super\'isors, 
the  (  omniission  approved  three  additional  amendments  that  (1)  lower  the  cap  on  the 
Flection  Campaign  Fund  from  S13.5  million  to  S7  million,  (2)  make  a  conforming  change  in 
the  provision  addressing  >vhen  the  Executive  Director  must  notify  the  Commission  and  the 
Board  of  Superv  isors  about  the  amount  of  funds  available  in  the  Election  Campaign  Fund 
and  »  hen  the  Executive  Director  may  request  a  supplemental  appropriation,  and  (3)  leave 
the  current  Individual  Expenditure  Ceiling  for  publicly-financed  Mayoral  Candidates  at 
the  current  level  of  SI. 475  million.  These  proposals  all  passed  at  the  Board  of  Supervisors. 

The  Commission  also  approved  amendments  to  the  CFRO  to  delay  certification  of 
candidates  for  the  Board  of  Superv  isors  who  seek  public  funds  for  the  November  2012 
election  until  the  Redistricting  Task  Force  completed  the  new  district  boundaries  on  or 
around  April  15.  This  provision  also  passed  at  the  Board. 

Finally,  the  Commission  approved  a  number  of  substantive  and  technical  amendments  to 
the  CFRO  w  hich  w  ere  based  on  input  from  Interested  Persons  meetings.  These 
amendments  w  ould  have,  among  other  things,  set  forth  and  consolidated  disclaimer  and 
disclosure  requirements  for  communications  that  are  paid  for  by  third  parties  and  that 
concern  candidates  for  City  elective  office;  establish  the  content  and  form  of  disclaimer 
statements  on  third  part>'  communications  and  require  that  disclaimers  appear  in  14-point 
font  on  w  ritten  communications;  establish  a  standard  timing  requirement  for  all  disclosure 
reports  to  be  filed  by  candidates  and  third  parties  who  distribute  communications 
regarding  candidates  for  City  elective  office;  excluded  certain  compliance  costs  from  the 
determination  of  whether  to  lift  the  Voluntary  Expenditure  Ceiling  or  adjust  the  Individual 
Expenditure  Ceiling;  preserve  the  $500  per  person  contribution  limit  to  candidates,  but 
adding  language  to  require  the  Commission  to  adjust  annually  the  limit  according  to 
changes  in  the  Consumer  Price  Index  from  a  February  2012  base,  provided  that  the 
Commission  ratifies  any  changes;  deleted  the  overall  limit  on  contributions  that  a  person 
may  make  to  all  candidate  committees;  deleted  the  requirement  that  a  candidate  seeking 
public  funds  must  have  filed  a  statement  that  he  or  she  intends  to  participate  in  the  public 
financing  program;  and  deleted  a  requirement  that  applicants  for  public  financing  agree 
(i)  not  to  pay  any  campaign  vendors  or  contractors  in  return  for  a  contribution  and  (ii)  not 
to  make  more  than  50  total  payments  to  a  vendor  or  contractor  that  has  made  a 
contribution  to  the  candidate.  Unfortunately,  these  amendments  did  not  pass  at  the  Board. 

During  the  year,  the  Commission,  in  considering  the  matter  of  the  Progress  for  All 
Committee  and  Support  Drafting  Ed  Lee  for  Mayor  2011  Committee,  committees  formed 
to  urge  Interim  Mayor  Ed  Lee  to  run  for  Mayor,  determined  that  Interim  Mayor  Lee  was 
not  a  candidate  w  ithin  the  meaning  of  the  Political  Reform  Act  by  virtue  of  his  appointed 
office.  The  Commission  also  held  that  persons  who  worked  on  or  volunteered  on  the 
committees  are  not  necessarily  prohibited  from  w  orking  or  volunteering  on  the  Mayor  Lee 
candidate  committee.  However,  should  facts  surface  that  coordination  occurred  between 
Mayor  Lec  and  such  committees,  such  allegations  will  be  investigated  under  the 
commission's  enforcement  regulations.  The  Commission  instructed  staff  to  develop 
legislation  or  regulations  to  pro>  ide  guidance  in  this  area. 
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Public  Financing 


For  the  November  2,  2010  election  22  candidates  for  the  Board  of  Supervisors  qualified  to 
receive  public  funding  totaling  $1,477, 713,  an  average  of  $67,169  per  eligible  candidate.  While 
some  of  these  funds  were  disbursed  in  FY  09-10,  most  of  the  disbursements,  a  total  of 
$1,081,472,  occurred  during  FY  10-11.  The  per  candidate  available  disbursement  limit 
(PCADL)  for  the  November  2010  election  was  $293,288  and  the  highest  amount  of public  funds 
distributed  to  any  candidate  was  $140,572.  Candidate  spending  in  the  election  totaled 
$3, 581, 1 75  and  third  party  spending  totaled  $1, 305, 460.  The  highest  level  to  which  the  Ethics 
Commission  raised  a  candidate 's  Individual  Expenditure  Ceiling  was  $493, 000. 

Beginning  in  February  2011,  the  Commission  began  the  administration  of  the  public  financing 
program  for  candidates  for  Mayor  in  the  November  2011  election.  For  the  FY  10-1 1,  the 
Commission  disbursed  a  total  of  $2,686,699  in  public  funds  to  eight  eligible  mayoral  candidates. 

The  Commission  conducted  several  trainings  and  provided  other  outreach  on  the  supervisorial 
and  mayoral  programs. 

For  the  November  8,  2011  election  nine  candidates  for  Mayor  qualified  to  receive  public 
funding.  A  total  of  $11,094,247  in  the  Election  Campaign  Fund  was  available  for 
disbursement.  On  the  59th  day  before  the  election  the  Executive  Director  was  required  to 
calculate  the  Per  Candidate  Available  Disbursement  Limit.  Prior  to  this  date,  eligible 
candidates  could  receive  up  to  $900,000  each.  The  Per  Candidate  Available  Disbursement 
Limit  was  determined  to  be  $1,232,694.  However,  at  the  time  that  the  Commission  notified 
Mayoral  candidates  of  the  Per  Candidate  Available  Disbursement  Limit,  the  Commission 
also  informed  candidates  of  pending  legislation  that  would  have  capped  the  disbursements 
at  $900,000  per  candidate  in  response  to  the  Supreme  Court's  June  27,  2011  decision  in 
Arizona  Free  Enterprise  Club's  Freedom  Club  PAC,  et  al.  v.  Bennett. 

The  nine  eligible  candidates  received  a  total  of  $4,696,390  in  public  funds,  an  average  of 
$521,821  per  candidate.  Because  the  individual  expenditure  ceiling  was  raised  for  ever> 
publicly-financed  candidate  and  the  Per  Candidate  Available  Disbursement  Limit  was 
greater  than  $900,000,  candidates  were  eligible  to  receive  more  than  $900,000  based  on  the 
amount  of  matching  contributions  raised;  none  of  the  nine  pubHcly-financed  candidates 
received  more  than  $900,000.  The  highest  amount  disbursed  to  anv  candidate  was 
$720,690. 

Candidate  spending  in  the  election  totaled  $11,360,605  and  third  part>  spending  totaled 
$2,569,035.  The  highest  level  to  which  the  Ethics  Commission  raised  a  candidate's 
Individual  Expenditure  Ceiling  was  $2,675,000. 

In  spring  2012,  the  Board  of  Supervisors  approved  changes  to  the  public  financing 
program  in  response  to  the  decision  in  Arizona  Free  Enterprise  Club's  Freedom  Club  PAC, 
et  al.  V.  Bennett.  The  changes  also  involved  raising  the  qualification  threshold  for 
Supervisorial  candidates  from  $5,000  to  $10,000  and  raising  the  individual  expenditure 
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ccilintj  for  qualified  Superv  isorial  candidates  from  S143,000  to  S250,000.  For  the 
November  6,  2012  election,  the  Commission  disbursed,  in  FY  11-12,  a  total  of  S20,000  to 
one  eligible  candidate.  The  other  participating  candidates  applied  for  and  received  public 
fundin<i  in  the  foll()>vin<j  fiscal  year,  FY  12-13. 

The  C  onimission  conducted  several  trainings  and  provided  other  outreach  on  the 
superv  isorial  and  mayoral  programs. 

Audit  Program 


The  Commission  serves  as  the  filing  officer  of  campaign  statements  that  are  filed  by  San 
Francisco  candidates  and  other  committees  that  support  or  oppose  local  ballot  measures  or 
candidates.  The  Commission  conducts  audits  of  committees  that  are  selected  under  a  random 


Statement  of  Economic  Interests  (SEI).  Sunshine  Ordinance  Declaration,  and  Certificate  of 
Ethics  Training 

Elected  officials,  department  heads,  and  members  of  decision-making  boards  and  commissions 
file  the  SEI,  Sunshine  Ordinance  Declaration,  and  Certificate  of  Ethics  Training  with  the  Ethics 
Commission  to  provide  financial  interest  information  and  to  verify  that  they  have  completed 
governmental  ethics  training.  Some  original  SEIs  filed  by  elected  officials  are  forwarded  to  the 
Fair  Political  Practices  Commission,  the  state  agency  that  regulates  SEIs. 

On  the  SEIs,  filers  list  financial  interests  such  as  stocks,  investment  property,  gifts,  and  income. 
SEIs  are  public  documents  that  provide  financial  interest  information  to  ensure  that  public 
officials  are  not  making  governmental  decisions  that  inure  to  their  own  benefit. 

Both  the  Sunshine  Ordinance  Declaration  and  Certificate  of  Ethics  Training  verify  that  the  filer 
has  read  the  Sunshine  Ordinance  and  watched  the  governmental  ethics  training  video  "Rules  of 
Conduct  for  Public  Officials.  "  This  training,  found  on  the  City  Attorney 's  website,  provides 
information  on  governmental  ethics  laws,  public  disclosure  rules,  and  public  meeting 
requirements.  Customarily  the  Ethics  Commission  coordinates  with  the  City  Attorney 's  office  to 
present  a  revised  training  every  two  years.  The  "Rules  of  Conduct  for  Public  Officials  "  training 
was  last  hosted  on  March  2,  2009,  and  the  next  training  will  be  provided  sometime  in  spring  of 
2012.  In  the  mean  time,  filers  may  meet  the  requirements  found  on  both  forms  by  M-atching  the 
most  recent  version  available  on  the  City  Attorney 's  web  site  or  linked  from  the  Commission 's 
web  site. 

The  693  SEIs,  414  Sunshine  Ordinance  Declarations,  and  299  Certificates  of  Ethics  Training 
filed  with  the  Ethics  Commission  this  year  are  available  on  the  Commission 's  website.  As  of 
June  SO.  21  members  of  boards  and  commissions  did  not  file  their  annual  SEIs.  (This  number 
was  reduced  to  three  as  of  August  26,  201 1.) 

In  the  last  two  years,  the  Commission,  with  the  help  of  a  great  team  of  volunteer  interns,  scanned 
and  archived  SKI  files  from  1975  to  2006.  Although  the  Commission  is  only  required  to  keep  SEIs 
for  7  M-ars,  staff  felt  it  was  important  to  retain  the  SKI  records  for  historical  value.  Having 


selection  process  and  mandatory  audits  of  publicly  funded  candidates. 


10 


scanned  archives  of  SEIs  that  go  back  to  1975  allows  the  public  to  view  SEI  fllings  from  1975  to 
2006  in  the  public  area  from  a  computer  station  verses  waiting  for  staff  to  search  through  boxes. 
Filings  from  2007  to  2012  can  be  viewed  on  the  Ethics  Commission  website. 

The  570  Statements  of  Economic  Interests,  418  Sunshine  Ordinance  Declarations,  and  321 
Certificates  of  Ethics  Training  filed  with  the  Ethics  Commission  this  year  are  available  on 
the  Commission's  website.  The  reduction  of  numbers  compared  to  last  year  is  a  result  of 
the  SEI  SEEDS  being  restructured  and  organized  by  filer  verses  by  position. 

For  example,  if  a  commissioner  served  on  more  than  one  commission,  the  former  system 
was  organized  in  a  way  that  staff  was  required  to  open  multiple  accounts  for  each  position 
and  data  enter  the  SEI  filings  in  multiple  times.  With  the  new  structure,  a  filer  has  an 
account  and  staff  can  add  multiple  positions.  This  means  that  in  this  year,  staff  spent  a 
substantial  amount  of  time  to  comb  through  the  data  to  make  sure  that  each  commissioner 
account  was  accurately  transferred  over  and  reflected  all  the  filer's  positions.  Due  to  this 
technical,  quality  control,  and  clean-up  work,  staffs  normal  process  of  notification  was  not 
as  rigorous;  however,  staff  believes  that  its  efforts  will  result  in  improved  filer  compliance 
in  the  long  run. 

Due  to  the  exciting  potential  changes  on  the  horizon  for  the  SEI  Program,  staff  focused  on 
preparing  the  e-filing  system  to  go  paperless.  Currently  the  California  Senate  is  discussing 
an  expedited  bill  to  allow  local  jurisdictions  to  require  e-filing  for  SEIs.  So  far,  most  of  the 
various  voting  groups  have  unanimously  chosen  in  favor  of  allowing  local  jurisdictions  to 
go  paperless.  The  status  of  this  bill  number  2062  can  be  tracked  at 
(http://leginfo.legislature.ca.gov/faces/billAnalvsisClient.xhtmI) 

By  reviewing  and  updating  1,163  filer  accounts  and  uploading  filings  as  needed,  staff  is 
doing  what  it  can  to  ensure  that  the  very  likely  transition  to  paperless  filings  will  go 
smoothly.  If  local  jurisdictions  are  allowed  to  go  paperless,  this  means  that  in  2013,  instead 
of  spending  months  to  enter  the  approximately  1,500  SEI-related  forms  the  Commission 
receives  each  year,  the  Commission  will  be  able  to  focus  its  limited  staff  resources  on 
tracking  and  notrfying  filers.  Focusing  staff  efforts  on  educating  commissioners  and 
addressing  issues  with  filers  as  soon  as  possible  will  result  in  better  compliance. 

Lobbyist  Registration  and  Reporting 

Lobbyists  are  required  by  ordinance  to  register  with  the  City  and  file  monthly  reports  of  any 
activity  intended  to  influence  local  legislative  or  administrative  action.  The  Commission  review's 
lobbyist  statements  to  ensure  completeness  and  accuracy. 

During  its  previous  extensive  review  of  the  Lobbyist  Ordinance,  the  Commission  determined  that 
it  would  move  to  an  electronic  filing  format,  which  took  effect  on  January  1,  2010.  This  change 
has  allowed  for  more  timely  filings  and  greater  public  access  to  each  lobbyist 's  disclosures.  The 
electronic  database  allows  the  public  to  conduct  customized  searches  for  information  rather  than 
laborious  manual  searches  through  paper  filings.  Staff  has  worked  with  the  filing  system 
provider  to  streamline  the  electronic  filing  system  and  continues  to  listen  to  feedback  by  the 
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public  and  registered  lobbyists  to  ensure  both  users  and  the  public  are  able  to  access  the  system 
M  iih  greater  ease. 

Lobbyists  are  required  by  ordinanee  to  register  with  the  Cit}  and  file  monthly  reports 
about  any  activity  intended  to  influence  local  legislative  or  administrative  action.  The 
Commission  reviews  lobbyist  statements  to  ensure  that  they  are  accurate  and  complete. 

The  electronic  fding  process  has  enabled  more  timely  filings  and  greater  public  access  to 
individual  lobbyist  disclosure  statements.  The  electronic  database  enables  the  public  to 
conduct  customized  searches  rather  than  tedious  manual  paper  searches.  Staff  has  worked 
>^  ith  the  fding  system  provider  to  streamline  the  system  and  continues  to  listen  to  feedback 
from  the  public  and  registered  lobbyists  to  ensure  that  they  are  able  to  access  the  system 
w  ith  greater  ease.  N&ia^^ 


The  Campaign  Consultant  Ordinance,  passed  in  J 997,  requires  any  individual  or  entity  that 
earns  $1, 000  or  more  in  a  calendar  year  in  exchange  for  providing  campaign  consultant  services 
to  register  with  the  Ethics  Commission  and  file  quarterly  disclosure  statements.  The  Campaign 
Consultant  Ordinance  is  the  result  of  a  voter  referendum  and  therefore  is  not  subject  to  changes 
without  additional  voter  approval.  A  ballot  measure  with  proposed  amendments  to  the 
Ordinance  will  be  on  the  November  2011  ballot. 

Campaign  consultants  are  required  to  report  names  of  clients,  services  provided  for  those 
clients,  payments  promised  or  received,  political  contributions,  gifts  made  to  local  officials,  and 
other  information.  Staff prepares  a  summary  of  the  quarterly  statements  and  posts  the  summary 
on  the  Commission's  website.  For  the  2010-2011  fiscal  year,  there  was  an  average  of  33 
consultants  registered  with  the  Commission  and  over  $4.2  million  in  payments  reported  as 
promised  or  received. 

In  early  August  2011,  staff  conducted  an  audit  of  all  2011  campaign  statements  filed  with  the 
Ethics  Commission.  Staff  continues  to  ensure  that  all  consultants  required  to  be  registered  with 
the  Commission  file  their  registration  forms  and  pay  their  registration  fees. 

The  Campaign  Consultant  Ordinance,  passed  in  1997,  requires  any  individual  or  entity 
that  earns  SI, 000  or  more  in  a  calendar  year  in  exchange  for  providing  campaign 
consultant  serv  ices  to  register  with  the  Ethics  Commission  and  file  quarterly  disclosure 
statements.  The  Campaign  Consultant  Ordinance  is  the  result  of  a  voter  referendum  and 
therefore  is  not  subject  to  changes  without  additional  voter  approval.  A  ballot  measure 
with  proposed  amendments  to  the  Ordinance  was  not  passed  by  the  voters  during  the 
November  2011  election. 

Campaign  consultants  are  required  to  report  names  of  clients,  serv  ices  provided  for  those 
clients,  payments  promised  or  received,  political  contributions,  gifts  made  to  local  officials, 
and  other  information.  Staff  prepares  a  summan  of  the  quarterly  reports  and  posts  the 
sumniarv  on  the  Commission's  website.  Staff  continues  to  ensure  that  all  consultants 
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required  to  be  registered  with  the  Commission  file  their  registration  forms  and  pay  their 
registration  fees. 


During  the  2011-2012  fiscal  year,  there  was  an  average  of  44  consultants  registered  with  the 
Commission  and  over  $5.1  million  in  payments  reported  as  promised  or  received.  In 
addition,  during  the  campaign  for  the  November  2011  election,  the  Commission  had  the 
highest  number  of  registered  consultants  that  it  has  had  since  2003. 


The  Ethics  Commission  has  the  authority  to  investigate  complaints  that  allege  violations  of 
certain  state  and  local  Icms  that  relate  to  campaign  finance,  conflicts  of  interests,  lobbyists, 
campaign  consultants,  and  governmental  ethics.  In  addition,  the,  Whistleblower  Ordinance 
directs  the  Commission  to  investigate  charges  of  retaliation  directed  against  complainants. 
During  the  2010-2011  fiscal  year,  staff  resolved  20  cases.  This  number  does  not  include  the 
myriad  of  other  cases  that  come  before  staff  but  that  were  determined  not  to  be  within  the 
jurisdiction  of  the  Commission.  The  Commission  entered  into  six  settlement  agreements  during 
the  year. 

The  Ethics  Commission  has  the  authority  to  investigate  complaints  that  allege  violations  of 
certain  state  and  local  laws  that  relate  to  campaign  finance,  conflicts  of  interests,  lobbyists, 
campaign  consultants,  and  governmental  ethics.  In  addition,  the  Whistleblower  Ordinance 
directs  the  Commission  to  investigate  charges  of  retaliation  directed  against  complainants. 
During  the  2011-2012  fiscal  year,  staff  resolved  18  cases.  This  number  does  not  include  the 
myriad  of  other  cases  that  come  before  staff  but  that  were  determined  not  to  be  w  ithin  the 
jurisdiction  of  the  Commission. 

Enforcement  Regulations 

Staff  is  currently  reviewing  and  preparing  updates  of  its  enforcement  regulations  regarding 
complaints  alleging  willful  violations  of  the  Sunshine  Ordinance.  The  Sunshine  Ordinance  Task 
Force  delivered  its  recommendations  on  these  proposed  regulations  on  August  1,  2011.  The 
Commission  will  likely  consider  these  amendments  in  the  near  future. 

Staff  is  currently  reviewing  and  preparing  updates  of  its  enforcement  regulations 
regarding  complaints  alleging  violations  of  the  Sunshine  Ordinance.  The  Ethics 
Commission  held  a  joint  meeting  with  the  members  of  the  Compliance  &  Amendments 
Committee  of  the  Sunshine  Ordinance  Task  Force  on  April  13,  2012.  The  Commission  will 
likely  consider  these  amendments  before  the  end  of  2012. 

The  Commission  approved  amendments  to  Ethics  Commission  Enforcement  Regulations 
sections  VI.A  and  XTV.C  to  permit  the  Commission  to  calendar  proposed  dismissals  or 
settlements  of  enforcement  matters  based  on  the  request  of  one,  rather  than  two, 
Commissioners. 


Investigations  and  Enforcement 
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Education  and  Outreach 


The  Commission 's  commitment  to  educate  the  public  about  San  Francisco's  ethics  laws  and  to 
support  campaign  re  form  and  government  accountability  efforts  is  consistent  with  City  and  state 
policy. 

In  addition  to  in-person  and  web  trainings,  the  Commission  provides  information  to  elected 
officials,  members  of  boards  and  commissions,  City  departments,  candidates,  treasurers, 
lobbyists,  campaign  consultants,  and  members  of  the  public  about  ethics-related  laws  and 
requirements  on  a  day-to-day  basis. 

Compared  to  last  year,  staff  conducted  an  additional  43  workshops.  Of  the  total  68  trainings 
provided  this  year,  58  were  in-person  trainings  or  meetings.    Ten  trainings  are  videos  available 
on  the  Commission 's  website. 

Because  the  Educator/Outreach  Coordinator  continued  to  administer  the  Statements  of 
Economic  Interests,  Sunshine  Ordinance  Declarations,  and  Certificates  of  Ethics  Training,  all 
time-consuming  tasks,  resources  were  focused  on  producing  online  training  videos  that  can  be 
viewed  anytime  on  the  web.  This  year,  the  Commission  posted  web  training  videos  that  range 
from  26  minutes  to  56  minutes  each.  The  ten  training  videos  on  the  web  and  in-person  trainings 
have  received  positive  feedback  for  their  accessibility,  usefulness,  and  ability  to  provide  complex 
information  in  an  approachable  manner. 

Staff  provided  or  participated  in  36  trainings  or  meetings  related  to  matters  within  the  jurisdiction 
of  the  Ethics  Commission.  Of  the  36  trainings  provided,  25  were  in-person  trainings  or  meetings 
and  11  were  web  training  videos. 

This  fiscal  year,  the  Educator/Outreach  Coordinator  continued  to  take  on  additional  tasks  of 
administering  the  Statements  of  Economic  Interests  and  Sunshine  Ordinance  fdings,  which  placed 
great  demands  on  her  time.  Additionally  beginning  in  June,  the  Educator/Outreach  Coordinator 
began  to  administer  the  Commission's  Internship  Program.  Because  many  of  the  trainings  are 
made  available  on  the  web,  she  was  able  to  focus  her  attention  on  training  volunteers  to  assist  in 
projects  like  the  SEI  archival  project,  and  begin  the  process  of  writing  educational  manuals  for 
volunteer  interns  and  cross  training  for  staff. 

In  addition,  the  Educator/Outreach  Coordinator  has  worked  with  interns  to  generate  projects  and 
creative  ways  of  educating  various  groups  about  the  laws  that  the  Commission  regulates.  One 
intern  suggested  incorporating  positive  psychology  techniques  in  training  City  employees  on 
Conflicts  of  Interest  Rules,  another  suggested  designing  a  mock  trial  for  high  school  students  to 
learn  how  to  be  engaged  in  local  government.  The  Coordinator  has  created  a  prototv  pe  of  an 
interactive  board  game  covering  governmental  ethics  and  incompatible  activities  rules  for  Citv' 
employees.  Due  to  limited  staffing,  these  fresh  ideas  cannot  immediately  be  implemented,  but  these 
are  projects  that  interns  will  be  working  on  over  the  years  to  help  foster  interest  and  educate  the 
Commission's  various  audiences. 

Advice  and  Opinions 
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The  Commission  is  charged  with  interpreting  and  applying  the  conflict  laws  under  its 
jurisdiction,  requiring  that  it  consider  requests  for  waivers,  which  it  routinely  does,  and  thai  it 
issue  formal  and  informal  written  advice  on  matters  requiring  interpretation. 

Commission  staff  is  available  each  workday  to  answer  public  inquiries  about  San  Francisco 
ethics  laws.  During  the  course  of  the  year,  the  number  of  inquiries  runs  into  the  hundreds.  In  the 
fiscal  year,  the  Commission  issued  three  informal  advice  letters,  one  relating  to  con/lids  of 
interest,  a  second  relating  to  the  Lobbyist  Ordinance,  and  a  third  relating  to  the  Campaign 
Consultant  Ordinance.  All  of  the  Commission 's  advice  letters  are  available  on  its  website. 

During  the  year,  the  Commission  issued  three  informal  advice  letters,  two  related  to  section 
1.126  of  the  Campaign  and  Governmental  Conduct  Code  and  one  on  whether  a  political 
organization  may  serve  as  an  intermediary  for  campaign  contributions.  The  Commission's 
advice  letters  are  posted  on  its  website. 

Electronic  Advances 

The  Commission  continued  to  expand  its  on-line  services  available  to  the  public  and 
aggressively  pursue  new  technologies  to  enhance  services  despite  significant  budget  constraints. 
The  Commission  renewed  its  contract  with  Netfile  to  maintain  and  enhance  the  Commission  's 
campaign  finance,  Statement  of  Economic  Interests,  and  lobbyist  electronic  filing  systems.  In  FY 
10-11,  the  electronic  filing  system  processed  over  2,000  campaign  finance,  Form  700,  and 
lobbyist  electronic  filings,  which  were  instantly  made  available  to  the  public  on  the 
Commission 's  on-line  database.  In  addition,  the  Commission  scanned  and  made  paper  filings, 
including  campaign  consultant  filings,  available  on-line. 

During  the  winter.  Commission  staff  actively  worked  with  the  Fair  Political  Practices 
Commission  Chairman's  Task  Force  to  make  recommendations  to  support  paperless  electronic 
filing  statewide.  In  January  2011,  the  Commission  enhanced  its  Interested  Persons  E-mail  List  to 
allow  the  public  to  sign-up  on  the  Commission 's  web  site  and  receive  automated  notices.  A 
month  later,  the  Commission  launched  an  on-line  payment  system  to  pay  fines,  settlements,  and 
registration  fees  by  credit/debit  card  or  e-check. 

The  Commission's  web  site  remained  a  popular  resource: 

•  Users  visited  the  system  58, 086  times  during  the  year,  a  ten  percent  increase  over  FY  09- 
10;  and 

•  There  were  151,048  "pageviews"  of  the  website,  a  nine  percent  increase  over  FY  09-10. 

The  Commission  also  made  use  of  a  variety  of  social  networks  and  on-line  services  to 
disseminate  information  to  the  public  including: 

•  Interested  Persons  E-mail  List:  The  public  may  subscribe  to  the  Ethics  Commission 's 
Interested  Persons  E-mail  List  to  obtain  important  notices,  press  releases  and  meeting 
agendas  via  e-mail; 
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•  Twitter:  Over  400  Twitter  users  receive  news  updates  regarding  the  Commission 's  work 
on  Twitter: 

•  Facebook:  Over  250  Facebook  users  receive  news  updates  regarding  the  Commission 's 
work  on  Facebook; 

•  YouTube:  Staff  has  developed  trainings  on  video  that  members  of  the  public  and  City 
staff  can  vicM'from  their  office  or  home  on  the  Commission 's  web  site  or  YouTube 
channel; 

•  Google  Calendar:  A  calendar  is  available  on  the  Commission 's  web  site  to  track 
important  deadlines,  interested  persons  meetings,  training  opportunities,  events,  and 
Commission  meetings.  The  calendar  can  be  viewed  on  the  Commission 's  web  site;  or 
anyone  may  subscribe  to  the  calendar  and  receive  updates  automatically  from  within  his 
or  her  own  calendar  application  or  mobile  phone; 

•  RSS  (Really  Simple  Syndication)  Feeds:  Updates  to  the  Commission 's  web  site  are 
published  via  RSS.  Anyone  may  subscribe  to  all  new  postings  to  the  web  site,  or  to  a 
variety  of  subtopics;  and 

•  Audio  Recordings  and  iTunes:  Since  June  2009,  audio  recordings  of  Commission 
meetings  have  been  published  on  the  web  as  a  podcast  and  are  accessible  in  the  iTunes 
Podcast  Directory.  Audio  recordings  are  usually  posted  to  the  Internet  within  24-48 
hours  of  the  meeting.  The  public  may  subscribe  to  the  podcast  to  receive  notification 
when  new  recordings  are  available  and  listen  to  meetings  on  computers,  mobile  phones, 
and  a  variety  of  audio  devices. 

The  Commission  continued  to  look  for  opportunities  to  improve  its  electronic  ser\  ices  and 
increase  efficiency  >vith  a  limited  technology  budget.  Commission  staff  worked  with  the 
Mayor's  office  and  Assemblyman  Tom  Ammiano  to  pass  Assembly  Bill  (AB)  2452.  The  bill 
permits  local  filing  officers  to  require  electronic  filing  of  state  campaign  finance  forms  and 
eliminate  the  paper  filing  requirement.  AB  2452  will  go  into  effect  January  1,  2013. 

In  January,  Commission  staff  worked  with  Netfile,  the  Commission's  electronic  filing 
system  vendor,  to  release  an  application  programming  interface  (API)  for  software 
programmers  to  access  the  Commission's  lobbyist  database.  In  April,  Commission  staff 
worked  with  the  Department  of  Technology  to  synchronize  the  Commission's  electronic 
lobbyist  and  campaign  finance  reports  with  the  City's  new  data.sfgov.org  web  site.  The 
web  site  allows  the  public  to  build  interactive  graphs  and  maps  of  the  Commission's  data 
using  on-line  tools  and  publish  the  information  on  other  web  sites.  The  graphs  and  maps 
automatically  update  when  lobbyists  and  committees  file  new  disclosure  reports.  In 
addition,  the  system  has  an  API  to  access  both  the  campaign  finance  and  lobbyist  data. 
The  Commission's  data  on  data.sfgov.org  is  also  interoperable  with  similar  data  web  sites 
set  up  in  cities  throughout  the  country. 

The  Commission's  web  site  remained  a  popular  resource.  During  the  Commission's 
official  misconduct  hearings.  Commission  staff  made  all  records  submitted  by  attorneys 
available  to  the  public  on  the  (  ommission's  web  site. 

•  Users  visited  the  web  site  62,819  times  during  the  year,  an  eight  percent  increase 
over  \  \  10-11;  and 
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•    There  were  188,184  "pageviews"  of  the  web  site,  a  twenty-four  percent  increase  over 
FY  10-11. 


Policy  Recomme.\  DA  rioys 

The  Commission  is  charged  with  making  policy  recommendations  on  issues  under  its 
jurisdiction.  The  Commission  endeavors  to  create  new  legislation  that  makes  campaign  finance 
and  ethics  laws  and  regulations  more  effective  while  being  easier  to  comprehend  and  also  works 
as  a  partner  with  the  Board  of  Supervisors  in  effecting  positive  changes  to  the  Administrative 
Code,  the  Campaign  and  Governmental  Conduct  Code  and  other  statutes  governing  the  City. 
Policy  Priorities  adopted  for  this  year  include: 

1.  Mayoral  Public  Financing  Program  -  staff  has  to  be  ready  for  an  intensified  season  of 
what  is  already  a  very  busy  program  that  is  highly  technical  and  difficult  to  administer. 
Additional  complications  may  well  result  because  of  the  Supreme  Court 's  June  27,  201 1 
decision  in  Arizona  Free  Enterprise  Club 's  Freedom  Club  PAC,  et  al.  v.  Bennett,  which 
overturned  Arizona 's  public  financing  program.  This  will  perhaps  entail  swift  and 
complicated  changes  to  how  the  program  is  administered  in  mid-election. 

2.  Campaign  Consultant  Ordinance  -once  the  Commission's  proposal  for  the  ballot  is 
ratified,  the  Commission  may  no  longer  express  any  public  opinion  for  or  against  the  ballot 
measure;  the  measure  must  speak  for  itself.  If  it  passes,  the  Commission  will  then  need  to 
adopt  regulations  to  govern  the  program  and  staff  will  have  to  implement  the  new 
procedures,  including  the  development  of  software  to  integrate  the  new  program  into  our 
current  Online  Filing  System.  Should  the  measure  fail,  the  Commission  may  opt  to  "return 
to  the  drawing  board.  " 

3.  Staff' building  -  in  prior  discussions,  the  Commission  has  acknowledged  that  unexpectedly 
high  staff  turnover  made  it  necessary  to  allow  time  for  staff  building.  The  long-term  stability 
and  capability  of  the  staff  requires  that  newer  employees  develop  a  deft  understanding  of  the 
laws  we  oversee  and  a  stable  performance  record  that  the  Commission  -  and  the  public  - 
can  count  on.  It  also  requires  that  long-term  staff  feel  supported  and  energized  in  their 
duties  and  that  all  staff  reflect  high  morale  and  satisfaction  in  order  to  achieve  maximum 
productivity. 

4.  Education  and  Outreach  -  the  Commission  has  frequently  restated  its  commitment  to  this 
area  and  conducted  several  discussions  about  it  last  year,  essentially  reaching  the 
conclusion  that  work  in  this  area  is  satisfactory  but  that  it  is  also  an  ongoing  priority. 

The  Commission  never  stops  reviewing  campaign  finance  laws  and  regulations,  consistently 
performs  research  and  outreach  on  conflict-of-interest  issues,  and  is  always  mindful  of  the  need 
for  quality  enforcement. 

Affiliations 
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The  Commission  is  a  member  of  the  Couneil  on  Governmental  Ethics  Laws  (COGEL)  but  due  to 
budt:ct  Hmitations  no  longer  attends  the  annual  convention. 


Budget 


The  Commission's  annual  approved  budget  totals  are  as  follows: 
FY  94 -95  1 57,000 
FY  95  -96  261,000 
FY  96  -  97  313,274 
FY  97  -  98  394,184 
FY  98  -  99  475,646 
FY  99  -  00  610,931 
FY  00 -01  727,787 
FY  01  -  02  877,740 
FY  02  -  03  1,156,295 
FY  03  -04  909,518 
FY  04  -  05  1,052,389 
FY  05  -06  1,382,441 

FY  06  -07  8,416,109*  (1,71 1,835  non-grant  funding) 
FY  07 -08  3,592,078  (2,261,877  non-grant  funding) 
FY  08  -09  5,453,874  (2,241,818  non-grant  funding) 
FY  09  -  10  6,01 1,566  (2,283,368  non-grant  funding) 
FY  10  -  11  4,177,819  (2,201,325  non-grant  funding)*^ 
FY  11-  12  8,348,537  (2,259,979  non-grant  funding)*** 

*  Includes  6,704,274  front-loaded  funding  for  Mayoral  Election  Campaign  Fund 
**  Agencies  Citywide  absorbed  across-the-board  budget  cuts. 

***Includes  annual  deposit  of  $2,009,451  for  the  Election  Campaign  Fund  (ECF)  plus  a 
repayment  of  $4,079,107  borrowed  in  previous  years 

Membership  and  Administration 


Conimission  membership  was  as  follows: 
Commissioner  Appointed  By 


Dates  of  Service 


Jamienne  S.  Studley 


City  Attorney 


1-  2007  to  2-2008 

2-  2008  to  2-2014 


Dorothy  S.  Liu  Board  of  Supervisors 

Beverly  Mayon  Mayor 


4-2011  to  2-2017 


1-  2011  to  2-2012 

2-  2012  to  2-2018 


Charles  L.  Ward 


District  Attorney 


7-2006  to  2-2007 
2-2007  to  2-2011 
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Paul  Reime 


2-2012  to  2-2013 


Benedict  Y.  Hur  Assessor-Recorder  3-2010  to  2-2016 

Commissioner  Ben  Hur  was  re-elected  to  serve  as  Chair  at  the  February  27,  2012  meeting  and 
Commissioner  Jamienne  Studley  was  re-elected  as  Vice-Chair. 

The  Ethics  Commission  had  a  staff  of  17,  supported  by  interns  throughout  the  year.  Staff 
included  Executive  Director  John  St.  Croix;  Deputy  Executive  Director  Mabel  Ng;  Assistant 
Deputy  Director  Shaista  Shaikh;  Auditors  Angeles  Huang,  Amy  Li,  and  Cathy  Davey;  Public 
Finance  Clerk  Marvin  Ford;  Office  Manager  Jen  Taloa;  Campaign  Finance  Officer  Jarrod  Flores; 
Fines  Collection  Officer  Ernestine  Braxton;  Campaign  Finance  Assistants  Teresa  Shew  and 
Lawrence  Shum;  Chief  Enforcement  Officer  Richard  Mo  (resigned  in  August  201 1);  Assistant 
Investigators  Garrett  Chatfield  and  Catherine  Argumedo;  IT  Officer  Steven  Massey;  and 
Education  and  Outreach  Coordinator  Judy  Chang.  During  the  fiscal  year,  we  were  fortunate  to 
have  had  the  services  of  several  interns:  Alex  Gudim,  a  student  at  University  of  San 
Francisco  (USF);  Johnny  Hosey,  a  graduate  of  San  Francisco  State  University^  (SFSU); 
Sade  Jones,  an  intern  with  the  SF  Youth  Works  Program;  Colby  Payne,  a  graduate  of 
USF;  Perry  Wong,  a  student  at  New  York  University;  Samantha  Sabo,  a  graduate  of  USF; 
Sahand  Shahrabani,  a  student  at  USF;  Abdullah  Taleb,  a  student  at  SFSU;  and  Alana 
Taloa,  a  student  at  John  C.  Kimball  High  School. 


FUTURE  INITIATIVES 

The  Commission  will  continue  to  fulfill  its  mandated  duties  in  the  forthcoming  years,  with  a 
particular  focus  on  achieving  the  following  priority  objectives: 

•  The  Commission  is  dedicated  to  increasing  public  confidence  in  its  mission  and  to 
delivering  fairness  both  in  its  actions  and  the  perception  of  its  actions. 

•  The  Commission  will  actively  demonstrate  its  commitment  to  the  education  of  the  public, 
^/..  the  regulated  community,  the  City's  leadership  body  and  the  employees  of  the  City  and 

County  through  continued  educational  forums,  seminars,  on-line  tutorials  and  other 
outreach  mechanisms  in  order  to  strengthen  both  the  understanding  of  and  adherence  to 
the  laws  under  the  Commission 's  jurisdiction. 

•  The  Commission  will  continue  the  ongoing  process  of  reviewing,  updating  and  renewing 
the  Campaign  Finance  Reform  Ordinance  in  order  to  keep  pace  with  changes  in  policy, 
technology,  civic  needs  and  campaign  modernization. 

•  The  Commission  will  expand  its  communications  and  improve  its  relations  with  the 
general  public  and  work  to  ensure  that  there  is  general  understanding  in  the  community 
about  the  Commission 's  work,  mission  and  decision-making  processes. 

•  The  Commission  will  work  continually  to  expand  the  scope  of  its  enforcement  and 
investigation  activity,  to  analyze  the  needs  and  accomplishments  in  this  area  and  to  make 
productive  use  of  staff  and  other  resources. 
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•  The  Commission  will  place  new  emphasis  on  resolving  conflicts  of  interest  and  also  the 
appearance  of  conflicts  of  interest  by  City  agencies,  officials,  department  heads  and 
candidates  and  campaigns  through  both  the  education  and  investigations  processes. 

•  The  Commission  will  continue  to  conduct  reviews  of  the  Lobbyist  Ordinance  and  draft 
regulations  related  to  the  Campaign  Consultant  program  in  order  to  seek  improved 
disclosure  and  reporting  requirements. 

•  The  Commission  will  continue  to  work  with  various  City  departments,  boards  and 
commissions  to  inform  members  and  employees  of  the  various  ethics  rules  that  govern 
them.  The  Commission  and  staff  will  take  advantage  of  training,  education  and  other 
opportunities  that  will  help  advance  their  capabilities. 

•  The  Commission  will  endeavor  to  provide  timely  and  comprehensible  advice. 

•  The  Commission  will  work  to  secure  sufficient  budget  resources  to  meet  its  mandates. 

•  The  Commission  will  continue  to  monitor  the  application  of  laws  within  its  jurisdiction 
and  will  continue  to  propose  amendments  and  regulations  as  appropriate. 

•  The  Commission  will  provide  an  on-line  self-registration  web  site  for  lobbyists  to 
expedite  lobbyist  registration,  payment  of  fees,  and  the  estabHshment  of  electronic 
fding  accounts. 

•  In  accordance  with  the  passage  of  AB  2452  by  the  California  State  Legislature,  the 
Commission  will  consider  amendments  to  section  1.112  of  the  Campaign  Finance 
Reform  Ordinance  (CFRO  to  require  that  all  campaign  statements  submitted  to  the 
Ethics  Commission  be  filed  electronically.  Passage  of  this  legislation  w  ill  require 
local  candidates  and  committees  to  file  campaign  disclosure  reports  electronically, 
thereby  eliminating  the  need  for  paper  filings. 

•  The  Commission  will  transition  its  server  to  a  virtual  environment  hosted  at  the 
City's  new  data  center  as  part  of  the  City's  server  consolidation  project. 

•  The  Commission  will  provide  interactive  summarj'  graphs  and  tables  on  its  web  site 
for  the  November  6,  2012  election.  The  w  eb  site  will  provide  summaries  of  spending 

^  by  race,  public  finance  disbursements,  expenditure  ceilings,  and  third-part\ 
spending. 

•  The  Commission  plans  to  continue  its  consideration  of  regulations  to  set  out  the 
process  of  handling  complaints  related  to  the  Sunshine  Ordinance  and  referrals 
from  the  Sunshine  Ordinance  Task  Force,  w  hich  has  been  ongoing  since  August 
2010. 

•  The  Commission  will  address  recommendations  raised  in  the  Cit> 's  Budget  and 
Legislative  Analyst  June  5,  2012  report  to  Super\  isor  Campos,  which  compared  the 
Citj  's  ethics  law  s,  policies  and  enforcement  w  ith  those  of  the  Cit>  of  Los  Angeles. 

•  The  Commission  w  ill  also  seek  to  clarify  the  scope  of  section  1.126  of  the  CFRO; 
namely,  that  the  ban  on  contributions  applies  to  local  officials  seeking  election  to 
state  office.  This  change  will  be  consistent  w  ith  informal  advice  given  by 
Commission  staff. 


20 


Staff  anticipates  proposing  legislation  to  amend  the  CFRO  to  require  a  committee 

promoting  an  individual  as  a  candidate  to  the  voters  to  file  reports  and  disclose  its 

activities  with  the  Commission  as  a  primarily  formed  committee. 

Staff  anticipates  proposing  regulations  to  clarify  CFRO  section  1.122  related  to  the 

use  of  campaign  funds  by  candidates  for  City  elective  office. 

The  Commission  will  likely  consider  regulations  to  establish  an  electronic  filing 

system  for  campaign  consultants. 


.espectfully  Submitted, 


John  St.  Croix,  Executive  Director 


21 


San  Francisco  Ethics  Commission 

FY  11-12 
(18  Positions) 
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Ethics  Commission 

City  and  County  of  San  Francisco 


EXECUTIVE  DIRECTOR'S  REPORT 
TO  THE  SAN  FRANCISCO  ETHICS  COMMISSION 
For  the  Meeting  of  October  22,  2012 

1.        November  6,  2012  election. 

The  odd-numbered  districts  for  the  Board  of  Supervisors  and  four  seats  each  for  the 
Board  of  Education  and  Community  College  Board  will  be  voted  on  in  the  November  6, 
2012  election.  Twenty-six  candidates  for  the  Board  of  Supervisors,  eleven  candidates 
for  the  Board  of  Education  and  ten  candidates  for  the  Community  College  Board  have 
qualified  for  the  ballot. 

Twelve  candidates  for  the  Board  of  Supervisors  have  been  certified  as  ehgible  to 
receive  public  funds.  As  of  October  16,  the  Commission  disbursed  a  total  of  $769,345 
to  the  12  qualified  candidates.  Information  regarding  the  amounts  disbursed  to  each 
candidate  and  the  amounts  privately  raised  and  spent  by  each  candidate  is  posted  to  data 
dashboards  on  the  Commission's  website. 


2.        Investigation  and  enforcement  program. 

As  of  October  16,  2012,  there  are  24  pending  formal  complaints  alleging  violations 
within  the  Ethics  Commission's  jurisdiction.  Out  of  the  nine  complaints  alleging 
Sunshine  Ordinance  violations,  the  resolution  of  seven  is  pending  the  approval  of  the 
Commission's  Sunshine  Ordinance  regulations. 


Category 

#  of  Complaints 

Campaign  Finance 

11 

Conflict  of  Interest 

2 

Governmental  Ethics 

0 

Lobbyist  Ordinance 

0 

Campaign  ConsuUant  Ordinance 

2 

Sunshine  Ordinance 

9 

TOTAL 

24 

3.        Campaign  finance  disclosure  program. 

a.  Filing  deadline.  The  most  recent  filing  deadline  was  on  October  5,  2012  for  the  First 
Pre-Election  statement,  which  covers  the  reporting  period  ending  September  30,  2012. 
Four  committees  still  have  not  filed  their  required  statements.  They  have  been  sent  a 
Non-Specific  Written  Notice.  In  the  interim,  staff  continues  to  receive  and  process 
campaign  statements  for  other  filing  deadlines.  Staff  continues  to  answer  questions 
from  and  conduct  outreach  to  candidates  and  other  committee  representatives  about 
campaign  finance  filing  obligations.  The  next  filing  deadline  is  October  25,  2012  for 
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ihc  Second  Pre-Election  Statement,  which  covers  the  reporting  period  ending  October  20,  2012. 


b.  Collection  of  late  filing  fees  and  contribution  forfeitures.  In  the  FY12-13,  as  of  October  16, 
the  Commission  collected  a  total  of  $18,169  in  campaign  finance  late  fees  and  forfeitures. 
Outstanding  late  fees  and  forfeitures  total  $47,366,  of  which  waiver  requests  are  pending  for 
$320;  and  $24,559  is  pending  at  the  Bureau  of  Delinquent  Revenues. 


c.  Status  of  accounts  to  San  Francisco  Bureau  of  Delinquent  Revenues  (BDR).  The  following 
chart  provides  details  on  pending  accounts  referred  to  BDR: 


Committee/ 
Filer 

ID# 

Treasurer  or 
Responsible 
Officer 

Date 
referral 

Original 
amount 

Last 
month's 

Current 
balance 

in  bold) 

1 

Johnnie  Carter  for 
Community  College 
Board 

1226264 

Johnnie  Carter 

6/16/06 

$9,520 

$6,595 

$6,595 

2 

Committee  to  Elect 
M.  Valle  for 
Treasurer 

1278937 

Manuel  B. 
Valle 

6/14/07 

$5,525 

$5,525 

$5,525 

3 

Omar  Khalif  for 
Board  of  Educ. 

1287030 

Omar  Khalif 

7/30/09 

$1,800 

$1,775 

$1,775 

4 

Myma  Lim  for 
District  1 1  Sup 

1306882 

Myma  Lim 

7/30/09 

$1,180 

$1,180 

$1,180 

5 

Myma  Lim  for 
District  1 1  Sup 

1256697 

Jia  Jun  Chen 

8/20/07 

$3,855 

$2,775 

$2,775 

6 

San  Francisco 
Women's  Political 
Committee 

1243711 

Giselle  Barry 

5/16/06 

$1,906 

$50 

$50 

7 

Johnny  K.  Wang 
JKW  Political 
Consulting 

100716 

Johnny  K. 
Wang 

4/19/11 

$4,000 

$4,000 

$4,000 

8 

Coalition  to  Elect 
Chris  Jackson  to 
Community  College 
Board 

1302351 

Chris  Jackson 

6/17/11 

2,658.90 

$2,658.90 

2,658.90 

TOT.-\L 

$24,559 

4.        Revenues  report. 

For  FY  12-13,  the  Commission  was  budgeted  to  generate  $100,000  in  revenues.  As  of  October 
16,  2012,  the  Commission  received  $  19,957  as  summarized  below.  The  figure  represents 
collection  of  approximately  19  percent  of  expected  revenues  for  FY  12-13. 


Rc\  cnucs  received  as  of  October  16,  2012: 


Source 

Budgeted  Amount  FY 
12-13 

Receipts 

1  .'hhMst  1  CCS 

$27,000 

$3,000 

(nlici  1  .lilies  General 

$1,000 

$80 

2 


Source 

Budgeted  Amount  FY 
12-13 

Receipts 

Campaign  Finance  Fines 

$50,000 

$13,977 

Campaign  Consultant  Fees 

$18,000 

$1,550 

Lobbyist  Fines 

$1,000 

$550 

Statements  of  Economic  Interests  Fines 

$1,000 

$100 

Other  Ethics  Fines 

$1,000 

$600 

Campaign  Consultant  Fines 

$1,000 

$100 

Unallocated 

$0 

$0 

Total 

$100,000 

$19,957 

5.  Lobbyist  program. 

As  of  October  16,  2012,  90  individual  lobbyists  were  registered  with  the  Commission.  For 
FY  12-13,  as  of  October  16,  2012,  total  revenues  collected  were  $3,550,  including  $3,000  in 
lobbyist  registration  fees  and  $550  in  late  fmes.  The  filing  deadline  for  the  next  lobbyist 
disclosure  statement  is  November  15,  2012. 

6.  Campaign  Consultant  program. 

As  of  October  16,  2012,  thirty-seven  campaign  consultants  are  registered  with  the  Commission. 
$1,550  in  registration  fees  and  $100  in  fmes  have  been  collected  so  far  during  the  2012-2013 
fiscal  year.  The  next  campaign  consultant  quarterly  report  deadline  is  Monday,  December  17, 
2012.  Staff  will  send  reminders  to  all  active  campaign  consultants  two  weeks  before  the 
deadline. 

7.  Outreach  and  Education. 

On  October  1,  staff  met  with  a  delegation  from  Fujian  Province,  China.  The  16  delegates, 
sponsored  by  the  Triway  International  Group,  are  charged  with  handling  discipline  and  ethics 
issues  for  government  employees  at  the  provincial  and  local  levels.  They  were  in  the  U.S.  to  gain 
a  better  understanding  of  government  ethics  and  anti-corruption  practices  in  the  U.S. 

On  October  8,  staff  made  a  presentation  to  an  elections  class  at  the  USF  School  of  Law  regarding 
the  public  financing  system.  Staff  discussed  some  of  the  changes  in  the  law  that  were  brought 
about  by  the  Supreme  Court's  decision  in  Arizona  Free  Enterprise  Club 's  Freedom  Club  FAC,  el 
al.  V.  Bennett,  and  the  concerns  that  were  raised  at  interested  persons  meetings  after  the  first 
implementation  of  the  public  financing  program  for  Mayoral  candidates  in  November  201 1 . 

The  Commission  continues  to  offer  trainings  on  Statements  of  Incompatible  Activities  to  City- 
departments. 

The  following  are  web  video  trainings  available  on  the  Commission  website: 

Department  of  Building  Inspection  SIA  Training 
Candidates'  Training  {new  version  posted  on  September  4) 
Controller's  Office  SIA  Training 
Department  on  the  Environment  SIA  Training 
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Go\  emmental  Ethics  Ordinance  Training  for  City  Employees 

Lobbyist  Ordinance  Training 

Medical  Examiner's  Office  SIA  Training 

Non-Candidate  Recipient  Committee  Training 

Public  Utilities  Commission  SIA  Training 

SIA  Template  Language  Training 

9.        Records  Requests 

The  Commission  received  eleven  public  records  requests  since  the  last  meeting,  nine  of  which 
required  immediate  disclosure  of  the  records.  Immediate  disclosure  requests  require  a  response 
by  close  of  business  on  the  day  following  the  day  of  the  request.  Otherwise,  public  records 
requests  require  a  response  within  10  days.  Immediate  disclosure  requests  cause  staff  to  suspend 
their  regular  duties,  no  matter  how  important,  to  research  and  compile  records  by  the  deadline. 
Commission  staff  has  responded  to  414  public  records  requests  in  the  past  five  years,  71%  of 
which  required  immediate  disclosure  of  the  records. 


Respectfullvsubmitted, 


John  St.  Croix 
Executive  Director 


S:\ED  Report\2012\10.22.12.doc 
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Ethics  Commission 


25  Van  Ness  Ave.,  Suite  220 
San  Francisco,  CA  94102 
Phone  252-3100  Fax  252-31  12 


SAN  FRANCISCO  ETHICS  COMMISSION 
NOTICE  OF  REGULAR  MEETING 

October  22^2012  5:30  P.M.  GOVERNMENT 

and  AGENDA  DOCUME?^S  DEPT 
V'^                                          Room  400  City  Hall 

1  Dr.  Carlton  B.  Goodlett  Place,  San  Francisco  OCT  1  9  20 12 

I.  Call  to  order  and  roU  call.  SAN  FRANCISCO 

PUBLIC  LIBRARY 

II.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 

within  the  jurisdiction  of  the  Ethics  Commission. 

III.  Discussion  and  possible  action  on  Ethics  Complaint  Nos.  08110816  and  09110816, 

alleging  that  Executive  Director  John  St.  Croix  and  Tonia  Lediju  of  the  Controller's 
Office  willfully  violated  the  Sunshine  Ordinance.  These  matters  were  referred  to 
the  San  Jose  City  Attorney's  Office  for  investigation  and  review.  At  this  meeting, 
the  Commission  will  deUberate  on  the  San  Jose  City  Attorney's  Office's 
recommendations  regarding  the  complaints.  (Attachments:  September  6,  2012 
memoranda  from  San  Jose  Sr.  Deputy  City  Attorney  Lisa  Herrick  re  Ethics 
Complaints  No.  08-110816  and  09-110816;  Responses  from  Complainant  re  Ethics 
Complaints  No.  08-110816  and  09110816.) 

rV.  Discussion  and  possible  action  on  draft  amendments  to  the  Campaign  Finance 

Reform  Ordinance  (CFRO)  to  impose  disclosure  requirements  on  "draft 
committees"  that  support  the  candidacy  of  an  identifiable  person  for  City  elective 
office  who  has  not  declared  as  a  candidate.  (Attachments:  August  27,  2012  staff 
report  and  draft  amendments.) 

V.  Discussion  and  possible  action  on  Annual  Report  for  Fiscal  Year  2011-2012.  The 

Commission  will  discuss  the  contents  of  a  draft  annual  report,  suggest  and  vote  on 
possible  amendments,  and  possibly  adopt  the  report  for  submission  to  the  Mayor 
and  Board  of  Supervisors.  (Attachment:  draft  annual  report  for  FY  11-12.) 

VI.  Discussion  and  possible  action  on  minutes  of  the  Commission's  regular  meetings  of 

July  23,  2012  and  September  24,  2012,  and  special  meeting  of  September  11,  2012. 
(Attachments:  draft  minutes  of  the  July  23,  September  11  and  September  24,  2012 
meetings.) 

Discussion  of  Executive  Director's  Report.  An  update  of  important  Ethics 
Commission  staff  activities  since  the  previous  monthly  meeting.  The  written  report 
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covers  the  in>  estit»ation  and  enforcement  program,  revenues,  campaign  finance 
disclosure  program,  revenues,  public  financing/campaign  finance  audit  program, 
lobbyist  program,  campaign  consultant  program,  and  outreach  and  education.  Any 
of  these  subjects  may  potentially  be  part  of  the  Director's  presentation  or  discussed 
by  the  Commission,  (Attachment:  ED  report,) 

Discussion  on  items  for  future  meetings.  Commissioners  may  propose  items  for 
future  agendas  and  the  Commission  may  determine  the  priority  of  these  items. 

I\.  Adjournment. 


There  will  be  an  opportunity  for  public  comment  on  each  agenda  item. 

Materials  contained  in  the  Commission  packets  for  meetings  are  available  for  inspection  and  copying  during 
regular  office  hours  at  the  Ethics  Commission,  25  Van  Ness  Avenue,  Suite  220,  at  least  72  hours  prior  to 
meetings.   Any  materials  distributed  to  members  of  the  Ethics  Commission  within  72  hours  of  the  meeting  or 
after  the  agenda  packet  has  been  delivered  to  the  members  are  available  for  public  inspection  at  the  Ethics 
Commission,  25  Van  Ness  Avenue,  Suite  220,  San  Francisco,  during  normal  office  hours. 

Cell  phones,  pagers  and  similar  sound-producing  electronic  devices:  The  ringing  of  and  use  of  cell  phones, 
pagers  and  similar  sound-producing  electronic  devices  are  prohibited  at  this  meeting.  The  Chair  may  order 
the  removal  from  the  meeting  room  of  any  person  responsible  for  the  ringing  or  use  of  a  cell  phone,  pager,  or 
other  similar  sound-producing  electronic  devices. 

Disability  Access:  The  Ethics  Commission  meeting  will  be  held  in  Room  400,  City  Hall,  1  Dr.  Carlton  B, 
Goodlett  Place,  San  Francisco,  CA.  The  Commission  meeting  room  is  wheelchair  accessible.  The  closest 
accessible  BART  station  is  the  Civic  Center  Station  at  United  Nations  Plaza  and  Market  Street.  Accessible 
MUNI  lines  serving  this  location  are:  #42  Downtown  Loop,  and  #71  Haight/Noriega  and  the  F  Line  to  Market 
and  Van  Ness  and  the  Metro  Stations  at  Van  Ness  and  Market  and  at  Civic  Center.  For  information  about 
MUNI  accessible  services  call  (415)  923-6142.  There  is  accessible  curbside  parking  adjacent  to  City  Hall  on 
Grove  Street  and  Van  Ness  Avenue  and  in  the  vicinity  of  the  Veterans  Building  at  401  Van  Ness  Avenue 
adjacent  to  Davies  Hall  and  the  War  Memorial  Complex.  > 

To  obtain  a  disability-related  modification  or  accommodation,  including  auxiliary  aids  or  services,  to 
participate  in  a  meeting,  please  contact  the  Ethics  Commission  at  least  48  hours  before  the  meeting,  except  for 
Monday  meetings,  for  which  the  deadline  is  4:00  p.m.  the  previous  Friday.  Late  requests  will  be  honored,  if 
possible.  Services  available  on  request  include  the  following:  American  sign  language  interpreters  or  the  use 
of  a  reader  during  a  meeting,  a  sound  enhancement  system,  and/or  alternative  formats  of  the  agenda  and 
minutes.  Please  contact  the  Ethics  Commission  (415)  252-3100  to  make  arrangements  for  a  disability-related 
modification  or  accommodation. 

Chemical-Based  Products:  In  order  to  assist  the  City's  efforts  to  accommodate  persons  with  severe  allergies, 
environmental  illnesses,  multiple  chemical  sensitivity  or  related  disabilities,  attendees  at  public  meetings  are 
reminded  that  other  attendees  may  be  sensitive  to  various  chemical-based  products.  Please  help  the  City 
accommodate  these  individuals. 

KNOW  YOUR  RIGHTS  UNDER  THE  SUNSHINE  ORDINANCE  (Chapter  67  of  the  San  Francisco 
Administrative  Code):  Government's  duty  is  to  serve  the  public,  reaching  its  decisions  in  full  view  of  the 
public.  Commissions,  boards,  councils,  and  other  agencies  of  the  City  and  County  exist  to  conduct  the  people's 
business.  This  ordinance  assures  that  deliberations  are  conducted  before  the  people  and  that  City  operations 
are  open  to  the  people's  review. 

FOR  MORE  INFORMATION  ON  YOUR  RIGHTS  UNDER  THE  SUNSHINE  ORDINANCE  OR  TO 
REPORT  A  VIOLATION  OF  THE  SUNSHINE  ORDINANCE,  CONTACT  THE  SUNSHINE  ORDINANCE 
TASK  FORCE,  City  Hall,  Room  244,  1  Dr.  Carlton  B.  Goodlett  Place,  San  Francisco,  CA  94102-4689;  phone: 
(415)  554-7724;  fax:  (415)  554-7854;  email:  SOTF  tf  SFGOV.ORG.  Copies  of  the  Sunshine  Ordinance  can  be 
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obtained  from  the  Clerk  of  the  Sunshine  Task  Force,  at  the  San  Francisco  Public  Library,  and  on  the  City's 
website  at  http://'w>vw.sfgov.org 

Lobbyist  Registration  and  Reporting  Requirements:  Individuals  who  influence  or  attempt  to  influence  local 
policy  or  administrative  action  may  be  required  by  the  San  Francisco  Lobbyist  Ordinance  (San  Francisco 
Campaign  and  Governmental  Conduct  Code  sections  2.100  -  2.160)  to  register  and  report  lobbying  activity. 
For  more  information  about  the  Lobbyist  Ordinance,  please  contact  the  Ethics  Commission  at  25  V  an  Ness 
Avenue,  Suite  220,  San  Francisco,  CA  94102;  telephone  (415)  252-3100,  fax  (415)  252-31 12;  and  website: 
www.sfgov.  0  rg/eth  ics. 

S: \A  GENOA \20l2\10.22.12.doc 
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[DRAFT] 

Minutes  of  the  Regular  Meeting  of 
The  San  Francisco  Ethics  Commission 
October  22,  2012 
Room  400,  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102 


GOVERNr,^ENT 

DOCUME^^^s  dept 


NOV  1  9  2012 


I. 


Call  to  order  and  roll  call. 


Chairperson  Hur  called  the  meeting  to  order  at  5:30  PM. 


SAN  FRANCISCO 


COMMISSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chairperson;  Jamienne  Studley,  Vice- 
Chairperson;  and  Dorothy  S.  Liu,  Commissioner.  Commissioners  Hayon  and  Rerme  were  excused. 

STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Mabel  Ng,  Deputy  Executive  Director;  Catherine 
Argumedo,  Investigator/Legal  Analyst. 

OFFICE  OF  THE  CITY  ATTORNEY:  Jon  Givner,  Deputy  City  Attorney  (DCA)  [arrived  at  5:32  PM]. 

, .        OTHERS  PRESENT:  Allen  Grossman;  Ray  Hartz;  Dr.  Derek  Kerr;  Patrick  Monette-Shaw;  Hope 

Johnson;  Dr.  Maria  Rivero;  David  Pilpel;  Paul  Currier;  Lynn  Gavin;  and  other  unidentified  members  of 
the  public. 

MATERIALS  DISTRIBUTED: 

-  September  6,  2012  memoranda  from  San  Jose  Sr.  Deputy  City  Attorney  Lisa  Herrick  re  Ethics 
Complaints  No.  08- 1 1 08 1 6  and  09- 1 1 08 1 6 . 

-  Responses  from  Complainant  re  Ethics  Complaints  No.  08-1 10816  and  09-1 10816. 

-  Draft  Annual  Report  for  FY  1 1-12. 

-  Draft  Minutes  of  the  Regular  Meeting  of  the  San  Francisco  Ethics  Commission  on  July  23,  2012. 

-  Draft  Minutes  of  the  Special  Meeting  of  the  San  Francisco  Ethics  Commission  on  September  1 1,  2012. 

-  Draft  Minutes  of  the  Regular  Meeting  of  the  San  Francisco  Ethics  Commission  on  September  24,  2012. 

-  Executive  Director's  Report. 

n.        Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are  within 
the  jurisdiction  of  the  Ethics  Commission. 

Allen  Grossman  conmiented  on  the  Commission's  decision  to  hear  Mr.  Monette-Shaw' s  complaints.  He 
stated  that  he  did  a  records  search  of  the  Commission's  files  and  found  no  internal  emails  between  staff 
and  Commissioners.  He  found  an  e-mail  from  the  Chair  to  Mr.  St.  Croix  regarding  the  "excellent 
analysis"  in  Ms.  Herrick's  memoranda. 

Ray  Hartz  stated  that  Sunshine  Ordinance  section  67.16  requires  that  a  written  statement  be  included  in 
the  minutes.  He  stated  that  the  Sunshine  Ordinance  Task  Force  has  made  multiple  rulings  and  Mr.  St. 
Croix  insists  on  keeping  the  statements  out  because  the  City  Attorney  has  stated  that  he  can.  He  stated  it 
is  censorship  and  that  it  is  a  shame  that  a  citizen  has  to  fight  with  boards  and  commissions.  He  stated 
public  comment  is  protected  political  free  speech. 

The  following  written  summary  was  provided  by  the  speaker,  Ray  Hartz.  The  content  is  neither  generated 
by,  nor  subject  to  approval  or  verification  of  accuracy  by,  the  Ethics  Commission. 
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The  Sunshine  Ordinance,  section  67.16  Minutes,  reads:   "Any  person  speaking  during 
the  public  comment  period  may  supply  a  brief  written  summary  of  their  comments,  which 
shall,  if  no  more  than  1 50  words,  be  included  in  the  minutes."   In  SOTF  case  #1 1 088, 
this  Ethics  Commission  was  found  in  violation  of  the  ordinance.  To  date  this  Ethics 
Commission  has  both  refused  to  comply  and  refused  to  even  hear  the  referral  by  SOTF 
to  Ethics.  Why  are  you  so  afraid  of  having  comments  from  the  public  be  presented 
accurately  in  the  official  records  of  your  meetings?  Why  do  you  insist  on  placing  the  150 
word  summaries  in  an  alternate  location,  substituting  in  their  proper  place  your  censored 
version  of  those  comments'^  And,  why  have  the  members  of  this  Ethics  Commission 
abdicated  their  responsibility  to  Executive  Director,  John  St  Croix,  in  matter  which  go  to 
the  very  heart  of  their  open  an  honest  operations? 

Dr.  Derek  Kerr  commented  on  the  Executive  Director's  report  and  the  Annual  Report.  He  stated  that 
there  is  no  information  in  either  report  about  whistleblower  retaliation  or  in  the  minutes.  He  stated  that 
the  Controller  had  reported  17  complaints,  but  none  were  substantiated.  He  asked  the  Commission  to 
consider  adding  retaliation  to  the  categories  of  complaints  listed  in  the  Director's  report  and  Annual 
Report  in  order  to  raise  awareness  and  give  visibility  to  the  Commission's  work. 

The  following  written  summary  was  provided  by  the  speaker,  Dr.  Derek  Kerr.  The  content  is  neither 
generated  by.  nor  subject  to  approval  or  verification  of  accuracy  by,  the  Ethics  Commission. 

As  you  know,  the  protection  of  whistleblowers  is  one  of  your  mandates.  It's  in  Article  IV 
of  the  Campaign  &  Governmental  Conduct  Code.  But  your  work  in  this  area  is  invisible. 
Nothing  about  whistleblower  retaliation  complaints  is  mentioned  in  your  director's  reports 

-  or  annual  reports.  Recently,  the  Controller's  Whistleblower  Program  has  been  logging 
retaliation  complaints.  17  this  year  -  none  substantiated  Since  1995,  none  have  been 
substantiated  by  this  body.  Each  year,  you  are  required  to  present  a  report  to  the  Board 
of  Supervisors.  One  requirement  is  to  note  the  number  of  complaints  received.  Another 
is  to  report;  "the  type  of  conduct  complained  about"  Please  consider  adding 
"whistleblower  retaliation"  to  the  categones  of  complaints  in  the  director's  -  and  the 
annual  report.  It  would  raise  awareness  about  the  issue.  And  give  visibility  to  your  work 

-  and  to  the  work  of  whistleblowers. 

Patrick  Monette-Shaw  noted  that  there  had  been  no  response  from  the  Mayor  regarding  last  month's 
inquiry.  He  stated  that  the  Commission  should  not  hear  his  complaints.  He  stated  that,  in  2007,  Deputy 
Director  Ng  violated  the  Sunshine  Ordinance  and  that  complaint  was  referred  to  Oakland.  He  stated  that 
San  Jose  City  Attorney  had  submitted  a  flawed  analysis. 

Hope  Johnson  commented  on  Agenda  Item  3.  She  stated  that  the  conflict  needs  to  be  addressed  so  that 
the  majority  of  people  feel  comfortable. 

Dr.  Maria  Rivero  underscored  Dr.  Kerr's  comments.  She  questioned  whether  the  Commission  is  doing 
what  it  is  supposed  to  be  doing. 

III.       Discussion  and  possible  action  on  Ethics  Complaint  Nos.  08110816  and  09110816, 

alleging  that  Executive  Director  John  St.  Croix  and  Tonia  Lediju  of  the  Controller's 
Office  willfully  violated  the  Sunshine  Ordinance. 

The  Commissioners  discussed  whcliicr  ihc  Commission  should  handle  the  matter. 
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Patrick  Monette-Shaw  objected  to  the  Commission  pushing  through  these  complaints  before  new 
regulations  are  adopted.  He  referenced  a  complaint  against  Deputy  Director  Ng  that  was  sent  to  Oakland. 
He  stated  that  Oakland  developed  a  final  recommendation  and  sent  it  back,  so  there  is  a  precedent.  He 
stated  that  DCA  Givner  has  offered  a  personal  opinion  and  not  one  issued  by  the  City  .'Xttorncs .  1  ie  stated 
that  the  Commission  should  not  be  hearing  these  cases. 

Mr.  Monette-Shaw  stated  that  this  case  involves  public  record  access  issues  and  that  the  Commission  has 
wrongly  applied  ethics  laws  to  a  public  records  case.  Chairperson  Hur  asked  why  the  in\  estigation  was 
not  about  governmental  ethics.  Mr.  Monette-Shaw  stated  that  it  should  be  framed  more  as  elder  financial 
abuse  or  misappropriation  of  funds.  He  stated  that  this  matter  was  strictly  about  access  to  public  records. 
He  stated  that,  once  an  investigation  is  complete,  the  records  must  be  released.  He  pointed  out  the 
differences  between  San  Francisco  Campaign  and  Governmental  Conduct  Code  sections  4.105(a)  and  (b). 
He  addressed  flaws  with  Ms.  Herrick's  memoranda,  including  the  inapplicability  of  California  Evidence 
Code  section  1040(b),  California  Government  Code  section  6254(f),  and  the  use  of  any  balancing  test. 
Ms.  Herrick  clarified  that  she  had  not  relied  on  California  Government  section  6254(f)  and  noted  that 
neither  the  Ethics  Commission  nor  Controller's  Office  had  also  relied  on  that  section.  Mr.  Monette-Shaw 
asked  the  Commission  again  to  send  the  matter  to  Oakland.  Chairperson  Hur  stated  that  it  was  unclear 
whether  the  Oakland  Ethics  Commission  is  operational. 

Ms.  Herrick  stated  that  the  questioning  of  the  use  of  a  gift  fund  is  within  Charter  section  C3-699. 1 3 .  She 
stated  that  a  whistleblower  complaint  would  be  protected  under  that  Charter  section.  Chairperson  Hur 
asked  about  the  application  of  Evidence  Code  section  1040(b)(2).  Ms.  Herrick  stated  that  the  necessity 
for  preserving  confidentiality  exists  to  protect  the  integrity  of  the  complaint  that  is  made.  She  stated  that 
any  complainant  or  witness  could  be  pressured  if  the  complaint  were  open  and  there  would  be  a  threat  of 
retaliation  to  those  who  may  have  been  involved  in  the  matter.  Commissioner  Liu  asked  whether  there 
would  be  a  distinction  to  a  complainant  waiving  confidentiality  on  his  or  her  own  complaint  rather  than 
the  entire  investigatory  file.  Ms.  Herrick  stated  that  she  would  not  make  a  distinction  as  the 
confidentiality  protects  the  integrity  of  the  process.  She  stated  that  if  the  Controller  were  to  produce  a 
summary  report  or  conclusion  of  the  audit,  then  that  would  be  public  record  not  protected  b\-  that 
privilege. 

Mr.  Monette-Shaw  stated  that  any  correspondence  related  to  this  complaint  is  not  confidential  and  that  is 
part  of  what  he  had  requested. 

Public  Comment: 

Allen  Grossman  stated  that  the  Commission  cannot  adjudicate  these  matters.  He  stated  that  Chairperson 
Hur  cannot  vote  as  he  had  a  tainted  view  of  this  matter  in  the  e-mail  to  Mr.  St.  Croix.  He  stated  that, 
because  he  could  not  vote,  the  Commission  should  continue  the  matter  as  there  are  not  enough  people  to 
hear  the  matter.  He  stated  that  it  was  a  mistake  for  the  Commission  to  hear  the  matter  without  an  opinion 
stating  that  they  are  permitted  to  do  so. 

David  Pilpel  stated  that  he  believed  the  Commission  could  hear  the  matter  and  it  does  not  need  to  go  to  an 
outside  body.  He  agreed  with  Mr.  Monette-Shaw  on  the  question  of  applicability  of  a  balancing  test.  He 
stated  that  the  investigatory  file,  either  at  the  Commission  or  the  Controller's  Office,  would  not  be  subject 
to  disclosure,  but  that  the  scope  of  the  initial  request  was  for  correspondence  related  to  the  complaint.  He 
stated  that  any  such  records  may  be  subject  to  disclosure,  although  redacted. 

Ray  Hartz  stated  that  the  Commission  meetings  are  now  televised  and  the  Commission  is  an  enabler.  He 
stated  that  the  Coraimission  enables  other  agencies  to  hide  from  public  scrutiny  and  avoid  accountabiliiy. 
He  stated  that  the  public  records  laws  are  being  misinterpreted  to  protect  agencies  and  Ethics  Commission 
staff.  He  stated  that  the  Commission  needs  to  ensure  that  this  process  is  open  and  fair  and  that  Ms. 
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Merrick  received  direction  from  Mr.  St.  Croix  or  staff.  He  stated  that  it  was  an  unfair  advantage  to  argue 
w  iih  Mr.  Monetic-Shaw  as  he  is  not  a  lawyer  and  the  Commission  expects  him  to  provide  legal  answers. 

The  following  wrinen  summary  was  provided  by  the  speaker,  Ray  Hartz.  The  content  is  neither  generated 
by,  nor  subject  to  approval  or  verification  of  accuracy  by,  the  Ethics  Commission. 

Now  that  this  Ethics  Commission  is  holding  meetings  on  SFGTV,  in  full  view  of  the 
public,  it  becomes  more  apparent  how  much  of  an  "enabler"  this  body  has  been.  It 
enables  City  bodies  and  personnel  to  evade  their  duties  under  law  and  to  hide  that 
evasion  from  public  scrutiny.  In  these  cases,  the  "whistleblower"  protections  are  being 
used  not  to  protect  the  whistleblowers,  but  to  protect  their  targets.  They  are  being  used 
to  hide  from  the  public  the  true  facts  of  the  investigation  to  allow  City  agencies  and  their 
employees  to  evade  accountability  for  their  actions.  They  hide  from  the  public  the  extent 
and  validity  of  the  investigative  process  used  by  Ethics  staff.  Public  records  laws  are 
always  intended  to  disclose  rather  than  conceal  public  matters.  Instead,  these  laws  are 
being  purposefully  misinterpreted  to  protect  not  only  agencies  in  question,  but,  also  the 
Ethics  Commission  staff! 

Dr.  Derek  Kcit  slated  that  one  of  the  things  that  prompted  Mr.  Monette-Shaw's  request  was  that 
retaliation  had  already  occurred.  Me  stated  that  he  understood  the  theoretical  idea,  but  it  does  not  work  in 
reality.  Me  stated  that  investigations  are  non-existent  with  the  Ethics  Commission  and  Controller.  He 
stated  that  the  Commission  could  at  least  disclose  redacted  documents  like  the  FBI. 

Paul  Currier  stated  that  the  Giants  are  winning.  He  stated  that  if  the  Commission  has  no  conflict  in 
hearing  a  case  against  its  Executive  Director,  then  the  Commissioners  need  to  seek  professional  help.  He 
staled  that  the  case  should  be  sent  to  Berkeley  because  they  are  hearing  cases.  He  stated  that  it  is  unfair 
for  sitting  members  of  the  Task  Force  to  have  ongoing  conversations  with  Mr.  St.  Croix. 

Dr.  Maria  Rivero  stated  that  they  wanted  to  know  whether  there  was  an  administrative  memorandum 
during  the  time  that  the  Commission  sat  on  the  case.  She  stated  that  they  would  like  to  see  that  memo. 
She  stated  that  they  served  the  City  for  43  years  and  were  summarily  removed. 

Hope  Johnson  stated  that  Dr.  Kerr  wanted  to  know  if  anything  had  been  done  and  that  they  wanted  dates. 
She  stated  that  money  was  found  to  be  missing  and  it  was  unclear  what  happened  to  those  people.  She 
stated  that  the  law  may  have  been  incorrectly  applied. 

Lynn  Gavin  stated  that  she  was  disturbed  by  what  happened  to  the  doctors.  She  stated  that  they  were 
dismissed  for  doing  the  right  thing.  She  stated  that  there  was  a  conflict  of  interest. 

Commissioner  Liu  asked  Ms.  Herrick  about  whether  there  is  a  category  of  correspondence  not  swept  up 
in  the  exemption  to  disclosure.  Ms.  Herrick  stated  that  there  could  be  some  information  that  would  not 
fall  within  the  exemption  discussed.  She  described  her  conversation  with  Mr.  St.  Croix  in  May  2012. 
She  staled  that,  after  informing  Mr.  St.  Croix  that  should  would  review  the  matter,  she  contacted  Mr. 
Chatficld  for  the  file  and  did  not  speak  with  Mr.  St.  Croix  again.  Commissioner  Liu  stated  that  if  there  is 
correspondence  that  may  not  fall  under  the  exemption,  then  that  should  be  examined.  Commissioner 
Studley  agreed. 

Ms.  Lediju  of  the  Controller's  Office  staled  thai  everything  maintained  bN  the  Conlroller's  Office  is 
confidential.  She  stated  that  she  was  not  at  liberty  to  talk  about  complaints  with  the  Commission  or 
anyone  else.  She  stated  that  there  is  nothing  to  disclose. 
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DCA  Givner  stated  that  correspondence  in  the  investigatory  file  should  remain  confidential  as  well.  Ms. 
Herrick  stated  that  she  did  not  review  the  file  that  exists  at  the  Controller's  Office  or  at  the  Ethics 
Commission.  She  suggested  reviewing  the  files  and  then  disclosing  anything  that  is  not  protected  by  law. 

Ms.  Lediju  stated  that  staff  is  methodical  about  documenting  conversations.  Chairperson  Hur  stated  that  it 
was  unclear  what  the  benefit  would  be  from  asking  to  re-review  the  Controller's  files.  DCA  Givner  stated 
that  Ms.  Herrick  could  review  the  documents  in  the  Ethics  Commission's  files.  Ms.  Herrick  stated  that 
she  would  not  want  to  compromise  the  confidentiality  of  the  investigation,  as  the  files  are  protected  by  the 
Charter.  Chairperson  Hur  recommended  finding  that  both  the  Commission  and  Controller's  Office  did 
not  commit  official  misconduct  or  a  violation  of  the  Sunshine  Ordinance.  He  suggested  that  Ms.  Merrick 
review  only  correspondence  that  EC  had  with  Controller's  Office,  to  the  extent  that  there  is  such 
correspondence.  Commissioner  Liu  agreed. 

Mr.  Monette-Shaw  requested  that  an  Ethics  Commissioner  review  the  documents. 

Ms.  Herrick  stated  that  she  was  willing  to  review  the  documents.  Chairperson  Hur  asked  for  a  report  to 
the  Commission  explaining  the  results  of  her  review. 

Motion  12-10-22-1  (Liu/Studley):  Moved,  seconded,  and  passed  (3-0;  Hayon  and  Renne  excused) 
that  the  Ethics  Commission  find  that  Mr.  St.  Croix  and  Ms.  Lediju  Croix  have  not  committed  a 
willful  failure  to  comply  with  the  Sunshine  Ordinance  Task  Force  with  respect  to  the  investigative 
files  of  the  Ethics  Commission  and  Controller's  Office;  the  Commission  is  particularly  carv  ing  out 
correspondence  with  the  Controller's  Office  that  may  be  in  the  Ethics  Commission's  files  relating 
to  the  complaints  that  are  not  privileged  and  the  Commission  directs  Ms.  Herrick  to  review  those 
files. 

rV.       Discussion  and  possible  action  on  draft  amendments  to  the  Campaign  Finance  Reform 
Ordinance  (CFRO)  to  impose  disclosure  requirements  on  "draft  committees"  that 
support  the  candidacy  of  an  identifiable  person  for  City  elective  office  who  has  not 
declared  as  a  candidate. 

Chairperson  Hur  stated  that  the  Commission  would  not  be  able  to  make  a  decision  on  this  agenda  item 
without  four  members  and  suggested  continuing  the  matter.  There  were  no  objections. 

V.        Discussion  and  possible  action  on  Annual  Report  for  Fiscal  Year  2011-2012. 

Public  Comment: 

Dr.  Derek  Kerr  stated  that  the  Annual  Report  does  not  say  how  many  whistleblower  complaints  were 
reviewed  in  the  whole  year. 

Ray  Hartz  stated  that  the  budget  figures  in  the  report  are  impossible  to  understand.  He  stated  that 
referrals  fi-om  the  Task  Force  are  still  not  being  heard  and  that  the  Civil  Grand  Jury  report  is  dismissed 
with  only  a  link  to  the  report.  He  stated  that  the  average  annual  amount  for  the  agency  to  run  is  S6 
million  per  year.  He  stated  that  it  costs  the  Commission  approximately  $500,000/month  to  run  and  he 
does  not  see  the  Commission  doing  anything. 

The  following  written  summary  was  provided  by  the  speaker,  Ray  Hartz.  The  content  is  neither  generated 
by,  nor  subject  to  approval  or  verification  of  accuracy  by,  the  Ethics  Commission. 

Despite  all  of  the  complaints  in  this  report  regarding  the  low  staffing  levels,  it  is  hard  to 
see  what  benefits  the  public  gains  for  expenditures  of  millions  of  dollars  each  year. 
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Even  the  budget  figures  listed  in  this  report  are  impossible  to  understand.  The  latest  six 
years  range  from  $3.6  million  to  $8.4  million,  with  an  average  of  $6  million  per  year. 
What  do  the  citizens  of  San  Francisco  get  for  this  amount'^'  Honestly,  reading  this  report, 
it  would  seem  to  be  not  much  "bang  for  the  buck!"  I've  heard  estimates  of  anywhere 
from  $1.2  million  to  $1.8  million  just  for  the  recent  "investigation"  of  the  Sheriff!  The 
referrals  from  the  SOTF  are  still  not  being  heard.  The  Civil  Grand  Jury  report  is 
dismissed  with  only  a  link  to  the  report  and  another  to  the  EC  response.  What  exactly 
does  the  public  get  for  all  those  millions? 

Chairperson  Hur  stated  that  there  is  an  important  need  to  keep  investigatory  files  confidential.  He  stated 
that  the  Commission  must  protect  future  whistleblowers.  He  stated  that  the  notion  that  the  Commission 
does  not  care  what  is  in  the  files  is  unfounded  and  the  Commission  has  spent  a  lot  of  time  on  the  matter. 

Paul  Currier  stated  that  the  argument  should  apply  to  Eliana  Lopez,  as  her  attorney-client  privilege  was 
breached.  He  stated  that  they  disclosed  ever\thing  against  her  will. 

Chairperson  Hur  suggested  placing  the  highlights  in  order  of  importance  or  in  chronological  order. 
E.xecutive  Director  St.  Croix  agreed  to  make  that  change.  Commissioner  Studley  appreciated  the 
inclusion  of  the  future  initiatives  section.  She  wanted  to  bring  the  items  on  the  list  back  to  the 
Commission  during  the  course  of  the  year.  Commissioner  Liu  agreed. 

Chairperson  Hur  stated  that  he  was  pleased  with  the  Commission's  staffs  thankless  handling  of 
procedural  mechanisms  of  the  Mirkarimi  hearings.  He  stated  that  the  documents  were  easily  available 
and  the  summaries  were  put  together  efficiently.  He  stated  that  the  items  allowed  the  public  to  understand 
what  the  Commission  had  done  and  what  the  Commission  planned  to  do. 

Executive  Director  St.  Croix  clarified  that  the  Commission's  operating  budget  is  $2.3  million;  all  other 
funds  are  dedicated  to  public  fmancing. 

Motion  12-10-22-2  (Studley/Liu):  Moved,  seconded,  and  passed  (3-0;  Hayon  and  Renne  excused) 
that  the  Ethics  Commission  to  adopt  the  Annual  Report,  as  amended. 

M.       Discussion  and  possible  action  on  minutes  of  the  Commission's  regular  meetings  of  July 
23,  2012  and  September  24,  2012,  and  special  meeting  of  September  11,  2012. 

Mr.  St.  Croix  stated  that,  in  the  past,  it  was  the  Commission's  policy  not  to  publish  draft  minutes  on  the 
website,  although  they  have  been  available  at  the  Commission  office.  He  stated  that  the  policy  will 
change  and  that  staff  will  post  draft  minutes  in  advance  of  a  meeting  in  a  format  that  permanently  reflects 
the  draft  status. 

Public  Comment: 

Paul  Currier  stated  that  he  was  upset  about  the  bomb  threat  and  that  he  was  not  warned  to  leave  City  Hall. 
He  stated  that  the  minutes  reflected  that  the  meeting  was  adjourned,  but  the  actual  record  is  not  accurate. 
He  stated  that  this  was  done  in  collusion  with  the  Mayor,  Chief  Suhr,  Steve  Kawa,  and  Dennis  Herrera. 
He  stated  that  the  Mayor  had  perjured  himself  and  he  would  like  federal  agents  to  come  in.  He  stated  that 
he  would  like  to  see  Supervisors  arrested.  He  mentioned  300  people  being  evicted  from  Park  Merced. 

Ray  Hartz  stated  that  he  would  like  someone  on  the  Commission  to  show  some  integrity  and  ask  Mr.  St. 
Croix  why  he  is  so  determined  to  keep  public  comments  out  of  the  official  records.  He  specifically 
referenced  the  minutes  of  July  23,  2012.  He  stated  that  public  comments  are  constitutionally  protected 
free  speech  and  Mr.  St.  Croix  is  taking  the  ccimments  out  of  the  record  and  substituting  censored  versions 
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of  the  comments.  He  stated  that  free  speech  is  protected  in  its  publication  in  a  government  document.  He 
stated  that  Mr.  St.  Croix  wants  to  marginalize  his  free  speech  and  substitute  his  interpretation.  He  stated 
that  the  Commission  does  not  like  what  the  members  of  the  public  have  to  say  and  that  the  Commission 
wants  to  make  sure  it  does  not  get  into  the  record. 

The  following  written  summary  was  provided  by  the  speaker,  Ray  Hartz.  The  content  is  neither  generated 
by,  nor  subject  to  approval  or  verification  of  accuracy  by,  the  Ethics  Commission. 

I  believe  it  time  for  someone  on  this  Ethics  Commission  to  show  some  integrity,  by 
asking  the  Executive  Director,  John  St.  Croix  in  public,  why  he  is  so  determined  to  keep 
the  actual  thoughts  of  the  public  out  of  the  official  record?  We  are  talking  about 
Constitutionally  protected  political  free  speech.  Mr,  St.  Croix  takes  that  free  speech  out 
of  the  official  record,  the  place  is  lawfully  should  appear,  and  substitutes  his  approved, 
censored  version.  Anyone  can  read  these  minutes  and  see  that  what  I  said  and  what 
Mr.  St.  Croix  says  I  said  are  not  the  same.  I  am  censored,  as  are  other  members  of  the 
public.  To  continue  this,  the  Ethics  Commission  must  show  "a  compelling  state  interest." 
Mr.  St.  Croix  does  not  like  what  members  of  the  public  have  to  say  and  wants  to  retain 
the  ability  to  marginalize  that  free  speech  and  substitute  his  own  words. 

Commissioner  Studley  suggested  a  correction  on  the  third  paragraph  on  page  3  of  the  draft  minutes  from 
the  September  24,  2012  meeting.  She  suggested  changing  the  language  from  "if  the  Task  Force  meetings 
and  has  suggestions"  to  "if  the  Task  Force  meets  and  has  suggestions." 

Motion  12-10-22-3  (Studley /Liu):  Moved,  seconded,  and  passed  (3-0;  Hayon  and  Renne  excused) 
that  the  Ethics  Commission  adopt  the  minutes  of  July  23,  2012  and  September  11,  2012  as  drafted 
and  adopt  the  minutes  of  September  24, 2012,  as  amended. 

Vn.     Discussion  of  Executive  Director's  Report. 

Mr.  St.  Croix  stated  that  the  November  meeting  will  be  a  long  meeting.  He  stated  that  Agenda  Item  FV' 
from  this  agenda  will  be  discussed,  as  will  the  regulations  regarding  Sunshine  referrals.  He  stated  that  the 
meeting  is  scheduled  for  November  26  and  that  staff  will  endeavor  to  have  the  agenda  packets  prepared 
by  November  19.  He  also  stated  that  he  was  having  difficulty  rescheduling  the  December  meeting,  as  it  is 
currently  scheduled  for  December  24.  He  also  mentioned  that  staff  was  scheduling  two  Interested 
Persons'  meetings  in  December  regarding  the  Budget  Analyst  report's  comparison  with  the  Los  .Angeles 
Ethics  Commission. 

Public  Comment: 

Dr.  Derek  Kerr  commented  on  the  chart  of  the  first  page  of  the  report.  He  stated  that  the  Director 
infroduced  this  chart  in  2006.  He  stated  that  the  first  month  had  a  section  for  "whistleblower  sunshine 
ordinance,"  but  that  it  no  longer  appears  that  way.  He  suggested  adding  a  "whistleblower  retaliation" 
section  to  this  chart. 

Ray  Hartz  stated  that  he  reads  these  reports  and  wants  to  make  meaningful  comment.  He  stated  that  the 
report  provides  meaningless  statistics.  He  asked  how  many  complaints  are  referred  from  the  Task  Force. 
He  stated  that  the  Commission  has  only  taken  one  referral  from  the  Task  Force  and  that  was  only  because 
of  the  Civil  Grand  Jury  report.    He  stated  that  it  was  awful  to  sit  in  meetings  and  watch  people  being 
denied  the  opportunity  to  speak.  He  stated  that  the  Task  Force  made  four  determinations  that  die 
summaries  should  be  included  in  the  mhiutes. 

Vill.    Discussion  on  items  for  future  meetings. 
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Chairperson  Hur  asked  whether  the  hst  in  the  Director's  report  could  include  whistleblower  complaints. 
Mr.  St.  Croix  stated  that  he  would  look  into  what  additional  information  could  be  included  in  the  report. 

Public  Comment: 

Dr.  Kerr  asked  Mr.  St.  Croix  to  repeat  his  statement. 

Ray  Hartz  stated  that  the  Commission  could  attribute  negative  motives  to  him  and  he  did  not  care.  He 
stated  that  he  wanted  to  ensure  that  members  of  the  public  are  allowed  to  speak  and  that  they  are  allowed 
to  access  public  records  to  speak.  He  stated  that  there  are  members  of  the  public  who  are  afraid  to 
comment  or  be  on  television  and  are  afraid  to  say  that  they  do  not  like  what  the  Commission  is  doing.  He 
stated  that  he  has  tried  to  be  polite  and  he  stated  that  section  67.16  is  clear. 

I\.  .Adjournment. 

Motion  12-10-22-4  (Studley/Liu):  Moved,  seconded,  and  passed  (3-0;  Hayon  and  Renne  excused) 
that  the  Ethics  Commission  adjourn. 

Public  Comment: 
None. 

The  meeting  was  adjourned  at  8:42  PM. 
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25  Van  Ness  Ave.,  Suite  220 
San  Francisco,  CA  94102 
Phone  252-3100  Fax  252-31 12 


SAN  FRANCISCO  ETHICS  COMMISSION 
NOTICE  OF  REGULAR  MEETING 
November  26,  2012  5:30  P.M. 
and  AGENDA 
Room  400  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place,  San  Francisco 

I.  Call  to  order  and  roll  call.  S  AN  FRANCISCO 

-  'JC  LIBRARY 

II.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 

within  the  jurisdiction  of  the  Ethics  Commission. 

III.  Discussion  and  possible  action  on  draft  regulations  governing  the  Ethics 
Commission's  handling  of  complaints  related  to  alleged  violations  of  the  Sunshine 
Ordinance  and  referrals  from  the  Sunshine  Ordinance  Task  Force  (SOTF).  Since 
2010,  the  Commission  has  held  several  meetings  to  discuss  regulations  regarding 
this  matter,  including  a  joint  meeting  with  the  SOTF  Compliance  and  Amendments 
Committee  on  April  13,  2012,  and  a  more  recent  meeting  on  September  24,  2012.  At 
this  meeting,  the  Commission  will  continue  its  consideration  of  the  draft  regulations. 
(Attachments:  November  16,  2012  staff  report;  Draft  Ethics  Commission 
Regulations  for  Violations  of  the  Sunshine  Ordinance;  Draft  Amendments  to  Ethics 
Commission  Regulations  for  Investigations  and  Enforcement  Proceedings;  and  a 
copy  of  San  Francisco  Administrative  Code  Chapter  67,  the  San  Francisco  Sunshine 
Ordinance.) 

IV.  Discussion  and  possible  action  on  draft  amendments  to  the  Campaign  Finance 
Reform  Ordinance  (CFRO)  to  impose  disclosure  requirements  on  "draft 
committees"  that  support  the  candidacy  of  an  identifiable  person  for  Cit>  elective 
office  who  has  not  declared  as  a  candidate.  (Attachments:  August  27,  2012  staff 
report  and  draft  amendments.) 

V.  Public  Employee  Performance  Evaluation:  Executive  Director  John  St.  Croix 

A.  Public  comment  on  all  matters  pertaining  to  Agenda  Item  V,  including  any 
comment  pertaining  to  the  performance  evaluation  of  the  Commission's  Executive 
Director  or  whether  to  hold  the  meeting  in  closed  session. 

B.  Vote  on  whether  to  hold  the  meeting  in  closed  session  under  Government 
Code  section  54957(b)  and  Sunshine  Ordinance  section  67.10(b).  (Action) 

C.  Deliberations  regarding  performance  of  Executive  Director  (in  open  or 
closed  session,  per  the  Commission's  vote).  (Discussion  and  possible  action) 

D.  If  closed  session  is  held,  reconvene  in  open  session. 


GOVERNMENT 
DOCUMENTS  DEPT 

NOV  1  9  2012 
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1.  Discussion  and  vote  pursuant  to  Sunshine  Ordinance  section  67.12(a) 
on  whether  to  disclose  any  portion  of  the  closed  session  discussion  regarding 
the  public  employee  performance  evaluation.  (Action.) 

Motion:  That  the  Ethics  Commission  (not)  disclose  its  closed  session 
deliberations  re:  public  employee  performance  evaluation. 

VI.  Discussion  and  possible  action  on  minutes  of  the  Commission's  regular  meeting  of 

October  22,  2012.  (Attachment:  draft  minutes  of  the  October  22,  2012  meeting.) 

VII.  Discussion  of  Executive  Director's  Report.  An  update  of  important  Ethics 

Commission  staff  activities  since  the  previous  monthly  meeting.  The  written  report 
covers  the  investigation  and  enforcement  program,  revenues,  campaign  finance 
disclosure  program,  revenues,  public  financing/campaign  finance  audit  program, 
lobbyist  program,  campaign  consultant  program,  and  outreach  and  education.  Any 
of  these  subjects  may  potentially  be  part  of  the  Director's  presentation  or  discussed 
by  the  Commission.  (Attachment:  Executive  Director's  report.) 

Vlll.  Discussion  of  items  for  future  meetings.  Commissioners  may  propose  items  for 

future  agendas  and  the  Commission  may  determine  the  priority  of  these  items. 

IX.  Adjournment. 


There  will  be  an  opportunity  for  public  comment  on  each  agenda  item. 

Materials  contained  in  the  Commission  packets  for  meetings  are  available  for  inspection  and  copying  during 
regular  office  hours  at  the  Ethics  Commission,  25  Van  Ness  Avenue,  Suite  220,  at  least  72  hours  prior  to 
meetings.   Any  materials  distributed  to  members  of  the  Ethics  Commission  within  72  hours  of  the  meeting  or 
after  the  agenda  packet  has  been  delivered  to  the  members  are  available  for  public  inspection  at  the  Ethics 
Commission,  25  Van  Ness  Avenue,  Suite  220,  San  Francisco,  during  normal  office  hours. 

Cell  phones,  pagers  and  similar  sound-producing  electronic  devices:  The  ringing  of  and  use  of  cell  phones, 
pagers  and  similar  sound-producing  electronic  devices  are  prohibited  at  this  meeting.  The  Chair  may  order 
the  removal  from  the  meeting  room  of  any  person  responsible  for  the  ringing  or  use  of  a  cell  phone,  pager,  or 
other  similar  sound-producing  electronic  devices. 

Disability  Access:  The  Ethics  Commission  meeting  will  be  held  in  Room  400,  City  Hall,  1  Dr.  Carlton  B. 
Goodlett  Place,  San  Francisco,  CA.  The  Commission  meeting  room  is  wheelchair  accessible.  The  closest 
accessible  BART  station  is  the  Civic  Center  Station  at  United  Nations  Plaza  and  Market  Street.  Accessible 
MUNI  lines  serving  this  location  are:  #42  Downtown  Loop,  and  #71  Haight/Noriega  and  the  F  Line  to  Market 
and  Van  Ness  and  the  Metro  Stations  at  Van  Ness  and  Market  and  at  Civic  Center.  For  information  about 
MUNI  accessible  services  call  (415)  923-6142.  There  is  accessible  curbside  parking  adjacent  to  City  Hall  on 
Grove  Street  and  Van  Ness  Avenue  and  in  the  vicinity  of  the  Veterans  Building  at  401  Van  Ness  Avenue 
adjacent  to  Davics  Hall  and  the  War  Memorial  Complex. 

To  obtain  a  disability-related  modification  or  accommodation,  including  auxiliary  aids  or  services,  to 
participate  in  a  meeting,  please  contact  the  Ethics  Commission  at  least  48  hours  before  the  meeting,  except  for 
Monday  meetings,  for  which  the  deadline  is  4:00  p.m.  the  previous  Friday.  Late  requests  will  be  honored,  if 
possible.  Services  available  on  request  include  the  following:  American  sign  language  interpreters  or  the  use 
of  a  reader  during  a  meeting,  a  sound  enhancement  system,  and/or  alternative  formats  of  the  agenda  and 
minutes.  Please  contact  the  Ethics  Commission  (415)  252-3100  to  make  arrangements  for  a  disability-related 
modification  or  accommodation. 
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Chemical-Based  Products:  In  order  to  assist  the  City's  efforts  to  accommodate  persons  with  severe  allergies, 
environmental  illnesses,  multiple  chemical  sensitivity  or  related  disabilities,  attendees  at  public  meetings  are 
reminded  that  other  attendees  may  be  sensitive  to  various  chemical-based  products.  Please  help  the  City 
accommodate  these  individuals. 

KNOW  YOUR  RIGHTS  UNDER  THE  SUNSHINE  ORDINANCE  (Chapter  67  of  the  San  Francisco 
Administrative  Code):  Government's  duty  is  to  serve  the  public,  reaching  its  decisions  in  full  view  of  the 
public.  Commissions,  boards,  councils,  and  other  agencies  of  the  City  and  County  exist  to  conduct  the 
people's  business.  This  ordinance  assures  that  deliberations  are  conducted  before  the  people  and  that  City 
operations  are  open  to  the  people's  review. 

FOR  MORE  INFORMATION  ON  YOUR  RIGHTS  UNDER  THE  SUNSHINE  ORDINANCE  OR  TO 
REPORT  A  VIOLATION  OF  THE  SUNSHINE  ORDINANCE,  CONTACT  THE  SUNSHINE  ORDINANCE 
TASK  FORCE,  City  Hall,  Room  244,  1  Dr.  Carlton  B.  Goodlett  Place,  San  Francisco,  CA  94102-4689;  phone: 
(415)  554-7724;  fax:  (415)  554-7854;  email:  SOTF@SFGOV.ORG.  Copies  of  the  Sunshine  Ordinance  can  be 
obtained  from  the  Clerk  of  the  Sunshine  Task  Force,  at  the  San  Francisco  Public  Library,  and  on  the  City's 
website  at  http://www.sfgov.org 

Lobbyist  Registration  and  Reporting  Requirements:  Individuals  who  influence  or  attempt  to  influence  local 
policy  or  administrative  action  may  be  required  by  the  San  Francisco  Lobbyist  Ordinance  (San  Francisco 
Campaign  and  Governmental  Conduct  Code  sections  2.100-2,160)  to  register  and  report  lobbying  activity. 
For  more  information  about  the  Lobbyist  Ordinance,  please  contact  the  Ethics  Commission  at  25  Van  Ness 
Avenue,  Suite  220,  San  Francisco,  CA  94102;  telephone  (415)  252-3100,  fax  (415)  252-3112;  and  website: 
vmw.sfgov.org/ethics. 
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Beverly  Ha  yon 
Commissioner 


Dorothy  S.  Lru 
Commissioner 


Paul  A.  Renne 
Commissioner 


Date:  November  16,  2012 

To:  Members,  Ethics  Commission 

From:  John  St.  Croix,  Executive  Director 

By:      Catherine  Argumedo,  Investigator/Legal  Analyst 
Garrett  Chatfield,  Investigator/Legal  Analyst 

Re:  Regulations  for  Violations  of  the  Sunshine  Ordinance 


INTRODUCTION 

The  proposed  regulations  are  intended  to  streamline  the  process  for  resolving 
complaints  alleging  violations  of  the  Sunshine  Ordinance,  San  Francisco 
Administrative  Code  Chapter  67,  ("the  Ordinance")  that  come  before  the  Ethics 
Commission  ("Commission"),  to  clarify  ambiguities  about  the  Commission's  role  and 
enforcement  power  under  the  Ordinance,  to  provide  a  standardized  way  in  which  staff 
must  handle  those  complaints,  and  to  ensure  a  transparent  process  that  is  open  to  the 
public. 


The  following  proposed  regulations  are  applicable  only  as  to  the  manner  in  which  the 
Commission  and  its  staff  must  proceed  in  regards  to  alleged  violations  of  the 
Ordinance.  These  regulations  do  not  displace  pohcies  and  procedures  put  in  place  by 
the  Sunshine  Ordinance  Task  Force  ("Task  Force")  regarding  how  it  handles 
complaints  under  the  Ordinance;  nor  are  these  regulations  intended  to  limit  any 
remedies  available  to  the  Task  Force  under  section  67.21(e),  or  any  other  provision  of 
the  Ordinance. 


BACKGROUND 


Commencing  in  2009,  the  Commission  began  to  review  its  role  under  the  Ordinance, 
the  powers  granted  to  it  by  the  Ordinance,  and  its  process  for  determining  violations  of 
the  Ordinance  that  come  before  it  either  directly  or  by  referral. 

In  April  2009,  the  Commission  and  the  Task  Force  held  a  joint  meeting  to  discuss  the 
process  and  procedure  used  by  the  Commission  to  review  referrals  from  the  Task 
Force.  On  June  7,  2010,  staff  presented  to  the  Commission  a  memorandum  regarding 
possible  regulations  governing  the  Commission's  handling  of  complaints  alleging 
violations  of  the  Ordinance  to  be  discussed  at  the  Commission's  regular  meeting  on 
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June  14,  2010.  At  that  meeting  the  Commission  adopted  three  policy  directives  for  staff  to 
consider  while  drafting  a  proposed  set  of  regulations. 

Those  directix  es  were  that:  1)  the  Commission  has  jurisdiction  over  alleged  willful  violations  of 
the  Sunshine  Ordinance  by  elected  official  and  department  heads,  the  Commission  has 
jurisdiction  of  alleged  violations  of  the  Ordinance  referred  from  the  Task  Force,  and  the 
Commission  has  jurisdiction  over  complaints  brought  directly  to  the  Commission;  2)  the 
Commission  may  impose  penalties  for  violations  of  the  Ordinance;  and  3)  the  Commission  will 
hold  public  hearings  for  all  for  Task  Force  referrals. 

Staff  drafted  a  set  of  regulations  and  forwarded  the  draft  to  the  Task  Force  for  review  and 
comments  on  August  1 7,  201 0.  The  Task  Force  responded  in  writing  with  its  own  set  of 
proposed  regulations  approximately  one  year  later,  on  August  1,  20 11.  The  Task  Force  proposal 
made  several  changes  to  staffs  proposed  draft  based  on  the  Task  Force's  interpretation  of  the 
Ordinance. 

After  reviewing  the  proposed  changes  submitted  by  the  Task  Force,  and  carefully  reviewing  the 
Ordinance  itself,  staff  proposed  a  revised  set  of  regulations  to  be  considered  at  the  Commission's 
regular  meeting  of  November  14,  201 1.^  Those  regulations  proposed  that,  because  sections 
67.21  (d)  and  (e)  outline  a  very  specific  process  for  the  enforcement  of  Task  Force  orders,  and 
that  the  Ethics  Commission  is  not  identified  anywhere  within  section  67.21,  the  proper  agencies 
for  the  enforcement  of  Task  Force  orders  relating  to  the  production  of  documents  are  the  District 
Attorney  and  Attorney  General.  Thus,  the  regulations  were  written  proposing  that  the 
Commission  only  hear  complaints  alleging  a  willful  violation  of  the  Ordinance  as  specified  in 
section  67.34. 

At  the  Commission's  meeting  on  November  14,  20 11,  several  members  of  the  public  and  Task 
Force  expressed  their  concern  with  staffs  reading  of  the  Ordinance,  stating  that  the  Commission 
not  only  has  the  power  to  enforce  Task  Force  orders,  but  also  that  the  Ordinance  requires  that  the 
Commission  must  enforce  those  orders  without  any  review.  The  Commission  and  Task  Force 
scheduled  a  jomt  meeting  to  discuss  the  concerns  raised  at  the  November  201 1  meeting.  At  the 
request  of  the  Task  Force,  the  Commission  postponed  holding  the  joint  meeting  until  early  in 
2012. 

On  April  13,  2012,  the  Commission  and  Task  Force's  Compliance  and  Amendments  Committee 
held  a  joint  meeting  to  discuss  staffs  proposed  regulations.  The  Commission  came  to  a 
consensus  on  several  issues. 

First,  the  Commission  concluded  that  it  is  one  of  several  bodies  enumerated  by  the  Ordinance  to 
handle  alleged  violations  of  public  records  and  public  meeting  laws.  Under  the  Ordinance  the 
Task  Force  and  Supervisor  of  Records  are  empowered  to  determine  if  a  requested  record  is 


'  Following  the  November  14,  201 1  Ethics  Commission  meeting  in  which  these  regulations  were  first  discussed, 
staff  reserved  the  resolution  of  any  complaints  alleging  violations  of  the  Ordinance  until  the  Commission  adopted 
the  regulations.  Currently,  the  resolution  of  seven  complaints  awaits  the  adoption  of  these  regulations.  The 
Commission  received  these  complaints  from  the  Task  Force  between  December  20 11  and  July  2012. 
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public.  If  they  so  determine  and  the  City  agency  fails  to  release  the  record,  then  both  entities 
must  notify  the  district  attorney  or  the  attorney  general  who  are  tasked  with  enforcing  the  order 
to  release  the  pubhc  record.  (SF  Admin.  Code,  §§  67.21(d)  and  (e).)  Thus,  the  Commission 
concluded  that  it  is  not  charged  with  the  enforcement  of  an  order  to  release  a  public  record  under 
sections  67.21(d)  and  (e). 

Second,  notwithstanding  the  administrative  remedies  available  under  sections  67.21(d)  and  (e),  if 
a  custodian  of  a  public  record  refuses  or  fails  to  comply  with  the  request  of  any  person  for 
inspection  or  copying  of  a  public  record,  or  with  an  order  issued  by  the  Task  Force,  Supervisor 
of  Records,  District  Attorney,  or  Attorney  General,  the  superior  court  has  jurisdiction  to  order 
compliance.  (SF  Admin  Code,  §  67.21(f).)  Again,  the  Commission  concluded  that  it  is  not 
tasked  with  enforcement  of  an  order  to  release  a  public  record  under  section  67.2 1  (f). 

Third,  under  the  Ordinance  the  Task  Force  is  requned  to  make  referrals  to  a  municipal  office 
with  enforcement  power  as  provided  for  by  the  Ordinance  or  under  the  California  Public  Records 
Act  and  the  Brown  Act  whenever  it  concludes  that  any  person  has  violated  any  provisions  of  the 
Ordinance.  (SF  Admin  Code,  §  67.30(c).)  The  Commission  concluded  that  section  67.30(c)  is 
not  a  mandate  on  the  Commission  to  enforce  Task  Force  orders,  but  that  section  67.30(c) 
obligates  the  Task  Force  to  make  referrals  to  an  agency  that  has  enforcement  power  that  is 
specified  by  the  Ordmance. 

Fourth,  the  Commission  concluded  that  section  67.35(d)  of  the  Ordinance  provides  the  authority 
for  the  Commission  to  accept  refen'als  from  the  Task  Force,  Supervisor  of  Records,  or  any  other 
individual  regarding  a  violation  of  the  Ordinance.  The  Commission  also  concluded  that  under 
section  67.35(d)  its  role  is  more  than  simply  to  enforce  orders  by  the  Task  Force  or  Supervisor  of 
Records,  but  that  it  has  independent  authority  to  review  violations  of  the  Ordinance. 

Finally,  the  Commission  concluded  that  section  67.34  provides  the  authority  to  the  Commission 
to  hear  matters  alleging  a  willful  violation  of  the  Ordinance  against  elected  officials  and 
department  heads. 

At  the  joint  meeting  on  April  13,  2012,  the  Commission  directed  staff  to  revisit  its  proposed 
regulations  and  draft  a  two-track  regulation  scheme  as  was  discussed  at  the  joint  meeting.  The 
Commission  discussed  and  adopted  the  following  policy  directives: 

1 .  Pursuant  to  Sunshine  Ordinance  section  67.34,  the  Commission  has  jurisdiction  over 
complaints  alleging  willful  violations  of  the  Ordinance  by  elected  officials  and 
department  heads.  The  Commission  also  has  jurisdiction  over  complaints  alleging  (a) 
non-willful  violations  of  the  Ordinance  by  elected  officials  and  department  heads,  (b) 
willful  violations  of  the  Ordinance  by  all  City  officers  and  employees,  and  (c)  non- 
willful violations  of  the  Ordinance  by  all  City  officers  and  employees. 

2.  Under  the  Ordinance,  the  Commission  is  not  bound  by  the  Task  Force's  prior 
determinations  regarding  complaints.  But  the  Task  Force  may  continue  to  refer 
complaints,  in  its  discretion,  to  the  Commission. 


3.  Except  as  they  relate  to  willful  violations  by  elected  officials  and  department  heads, 
referrals  from  the  Task  Force  will  be  handled  by  the  Commission  through  a  Show 
Cause  Hearing  in  which  the  Respondent(s)  bears  the  burden  of  proof  and  must 
demonstrate  the  Task  Force  erred  in  its  determination. 

4.  T  ho  Commission  has  the  jurisdiction  to  establish  penalties  for  violations  of  the 

( )i\linance.  including  whether  to  impose  monetary  fmes  or  other  penalties  or  to  find 
lU  fiLial  misconduct  by  elected  officials  and  department  heads. 

Following  those  directives,  staff  drafted  a  revised  set  of  regulations.  On  September  24,  2012,  the 
Commission  held  a  regular  meeting  in  which  it  considered  the  revised  regulations.  After 
listening  to  multiple  concerns  raised  by  the  public,  and  former  and  current  members  of  the  Task 
Force,  the  Commission  directed  staff  to  revise  the  regulations  again. 

In  drafting  the  following  proposed  regulations,  staff  has  incorporated  the  discussions,  directives, 
and  input  from  the  public.  Task  Force,  and  the  Commission  that  have  occurred  since  beginning 
this  process  in  2009.  This  memo  presents  seven  decision  points  for  the  Commission's 
consideration,  followed  by  a  final  decision  point  to  adopt  the  regulations  as  a  v^'hole. 

In  order  to  facilitate  the  adoption  of  these  regulations,  staff  requests  that  any  changes  the 
Commission  would  like  to  make  to  a  proposed  section  be  stated  in  the  motion  adopting  that 
section.  Staff  may  then  craft  the  regulations  per  the  Commission's  changes,  if  any. 

Under  Charter  section  15.102,  the  Commission  may  adopt  regulations  addressing  ordinances 
within  its  jurisdiction.  A  regulation  adopted  by  the  Commission  shall  become  effective  60  days 
after  the  date  of  its  adoption  unless  before  the  expiration  of  the  60-day  period,  two-thirds  of  all 
members  of  the  Board  of  Supervisors  vote  to  veto  the  regulation. 

Staff  has  also  included  copies  of  the  following  documents  with  this  memorandtim  for  reference: 
(1)  Proposed  Regulations  for  Violations  of  the  Sunshine  Ordinance;  (2)  Proposed  amended 
Regulations  for  Investigations  and  Enforcement  Procedures;  and  (3)  the  Sunshine  Ordinance. 

PROPOSED  REGULATIONS 

CHAPTER  ONE 
I.  PREAMBLE 

Pursuant  to  San  Francisco  Charter,  secfion  15.102,  the  San  Francisco  Ethics  Commission 
promulgates  these  Regulations  in  order  to  ensure  compliance  with  the  San  Francisco  Sunshine 
Ordinance.  San  Francisco  Administration  Code,  section  67.1,  et  seq.  These  Regulations  shall 
apply  to  complaints  alleging  violations  of  the  Sunshine  Ordinance.  All  complaints  alleging 
violations  of  conflict  of  interest,  campaign  finance,  lobbyist,  campaign  consultant  or  other 
governmental  ethics  laws  shall  be  handled  separately  under  the  Ethics  Commission's  Regulations 
for  Investigations  and  Enforcement  Proceedings. 


II.  DEFINITIONS 


For  purposes  of  these  Regulations,  the  following  definitions  shall  apply: 

A.  "Brown  Acf  means  California  Government  Code  section  54950,  et  seq. 

B.  "Business  day"  means  any  day  other  than  a  Saturday,  Sunday,  City  holiday,  or  a  day  on 
which  the  Commission  office  is  closed  for  business. 

C.  "California  Public  Records  Act"  means  California  Government  Code  section  6250,  et 
seq. 

D.  "City"  means  the  City  and  County  of  San  Francisco. 

E.  "City  officer"  means  any  officer  identified  in  San  Francisco  Administrative  Code  Section 
1.50,  as  well  as  any  City  body  composed  entirely  of  such  officers. 

F.  "Commission"  means  the  Ethics  Commission. 

G.  "Complaint"  means  a  Task  Force  referral  or  a  referral  from  the  Supervisor  of  Records,  a 
written  document  submitted  directly  to  the  Ethics  Commission  alleging  a  violation  of  the 
Sunshine  Ordinance,  or  a  matter  initiated  by  Ethics  Commission  staff  alleging  a  violation  of  the 
Sunshine  Ordinance. 

H.  "Complainant"  means  a  person  or  entity  that  initiated  a  matter  with  the  Task  Force, 
Supervisor  of  Records,  or  Commission  alleging  a  violation  of  the  Sunshine  Ordinance. 
"Complainanf  shall  also  mean  the  Commission  if  the  matter  was  initiated  by  Commission  staff 

I.  "Custodian"  means  a  City  officer  or  employee  having  custody  of  any  public  record. 

J.  "Day"  means  calendar  day  unless  otherwise  specifically  indicated.  If  a  deadline  falls  on  a 
weekend  or  City  holiday,  the  deadline  shall  be  extended  to  the  next  business  day. 

K.       "Deliver"  means  transmit  by  U.S.  mail  or  personal  delivery  to  a  person  or  entirv'.  The 
Commission,  the  Executive  Director,  the  Task  Force,  a  Respondent,  or  the  Complainant 
receiving  material  may  consent  to  any  other  means  of  delivery,  including  delivery-  by  e-mail  or 
fax.  In  any  proceeding,  the  Commission  Chairperson  may  order  that  the  delivery  of  briefs  or 
other  materials  be  accomplished  by  e-mail. 

L.       "Elected  official"  shall  mean  the  Mayor,  a  Member  of  the  Board  of  Superv  isors,  City 
Attomey,  District  Attorney,  Treasurer,  Sheriff,  Assessor,  Public  Defender,  a  Member  of  the 
Board  of  Education  of  the  San  Francisco  Unified  School  District,  and  a  Member  of  the 
Governing  Board  of  the  San  Francisco  Community  College  District. 

M.  "Executive  Director"  means  the  Executive  Director  of  the  Commission  or  the  Executive 
Director's  designee. 
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N.  "Exculpatory  information"  means  information  tending  to  show  that  the  Respondent  has 
not  committed  the  alleged  violation(s). 

O.       "Order  of  Determination"  means:  1)  an  order  from  the  Task  Force  that  forms  the  basis  of 
a  show  cause  hearing  for  Task  Force  referrals  made  under  Sunshine  Ordinance  section  67.30(c); 
or  2)  a  fmal  recommendation  issued  by  the  Task  Force,  made  pursuant  to  Sunshine  Ordinance 
section  67.34,  that  a  willful  violation  of  the  Sunshine  Ordinance  by  an  elected  official  or 
department  head  occurred. 

P.  "Public  Records"  means  records  as  defined  in  section  625.2(e)  of  the  California  Public 

Records  Act,  which  includes  any  writing  containing  information  relating  to  the  conduct  of  the 
public's  business  prepared,  owned,  used,  or  retained  by  any  state  or  local  agency  regardless  of 
physical  form  or  characteristics,  and/or  Sunshine  Ordinance  section  67.20(b). 

Q.       "Referral"  means  a  document  from  the  Task  Force  or  Supervisor  of  Records  to  the 
Commission  fmding  a  violation  of  the  Sunshine  Ordinance. 

R.       "Respondent"  means  a  City  officer  or  City  employee  who  is  alleged  or  identified  in  a 
complaint  to  have  committed  a  violation  of  the  Sunshine  Ordinance. 

S.        "Sunshine  Ordinance"  means  San  Francisco  Administrative  Code  section  67.1,  et  seq. 

T.        "Task  Force"  means  the  Sunshine  Ordinance  Task  Force,  established  by  San  Francisco 
Administrative  Code  section  67.30. 

U.  "Willful  violation"  means  an  action  or  failure  to  act  with  the  knowledge  that  such  act  or 
failure  to  act  was  a  violation  of  the  Sunshine  Ordinance. 


Decision  Point  1:  Shall  the  Commission  approve  the  language  set  forth  above  in  Chapter  One  of 
the  proposed  Regulations?  


CHAPTER  TWO 

I.        RFFERR.\LS  TO  THE  ETHICS  COMMISSION 
A.       Matters  to  be  heard  in  a  Show  Cause  Hearing. 

1 .  Under  this  Chapter,  the  Ethics  Commission  will  conduct  a  Show  Cause  Hearing  on  any 
referral,  as  defined  by  these  Regulafions.  finding: 

a.  willfiil  violafions  of  the  Sunshine  Ordinance  by  Cit\-  officers  and  employees  (other  tlian 
elected  officials  or  department  heads),  or 

b.  non-willful  violations  of  the  Sunshine  Ordinance  by  elected  officials,  department  heads, 
or  City  officers  and  employees. 
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2.  Complaints  alleging  willful  violations  of  the  Sunshine  Ordinance  against  elected  officials 
and  department  heads  shall  be  handled  pursuant  to  Chapter  Three  of  these  regulations. 

B.       Scheduling  of  Show  Cause  Hearing. 

After  receipt  of  a  referral,  the  Commission  shall  schedule  a  Show  Cause  Hearing  on  the  matter  at 
the  next  regular  Ethics  Commission  meeting,  provided  that  the  Show  Cause  Hearing  can  be 
scheduled  pursuant  to  the  agenda  and  notice  requirements  as  set  forth  in  Sunshine  Ordinance 
section  67.7  and  the  Brown  Act. 

II.       SHOW  CAUSE  HEARING 

A.  Pubhc  Hearing.  The  Show  Cause  Hearing  shall  be  open  to  the  public. 

B.  Standard  of  Proof.  The  Respondent(s)  shall  have  the  burden  to  show  that  he  or  she  did 
not  commit  a  violation  of  the  Sunshine  Ordinance. 

C.  Hearing  Procedures. 

1 .  Each  Respondent  and  Complainant  may  speak  on  his  or  her  own  behalf,  subject  to  the 
following  time  limits:  Respondent  shall  be  permitted  a  five-minute  statement;  Complainant  shall 
be  permitted  a  five-minute  statement;  and  Respondent  shall  be  permitted  a  three-minute  rebuttal. 
At  his  or  her  discretion,  the  Commission  Chairperson  may  allow  additional  testimony  and  may 
extend  the  time  limit  for  the  parties. 

2.  Unless  otherwise  decided  by  the  Commission,  formal  rules  of  evidence  shall  not  apply  to 
the  hearing.  Each  Respondent  and  Complainant  may  submit  any  documents  to  the  Commission 
to  support  his  or  her  position.  Each  party's  written  submission  shall  not  exceed  five  pages, 
excluding  supporting  documents.  Any  documents  so  provided  shall  also  be  provided  to  the 
opposing  party  and  shall  be  delivered  to  the  Commission  no  later  than  five  days  prior  to  the 
scheduled  hearing.  Commissioners  may  question  each  party  or  any  other  person  providing 
testimony  regarding  the  allegations.  The  Respondent(s)  and  Complainant(s)  may  not  directly 
question  each  other. 

3.  If  either  party  fails  to  appear  and  the  Commission  did  not  grant  the  party  a  continuance  or 
reschedule  the  matter  under  Chapter  IV,  section  I.E,  then  the  Commission  may  make  a  decision 
in  the  party '  s  absence . 

D.  Deliberations  and  Findings. 

1.  The  Commission  shall  deliberate  in  public.  Public  comment  on  the  matter  shall  be 
allowed  at  each  hearing,  in  accordance  with  the  Sunshine  Ordinance  and  the  Brown  Act. 

2.  The  votes  of  at  least  three  Commissioners  are  required  to  make  a  fmding  that  a 
Respondent  has  not  committed  a  violation  of  the  Sunshine  Ordinance.  The  finding  that  a 
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Respondcni  did  or  did  not  commit  a  violation  of  the  Sunshine  Ordinance  shall  be  supported  by 
findings  of  fact  and  conclusions  of  law  and  shall  be  based  on  the  entire  record  of  the 
proceedings. 

3.        To  determine  that  a  violation  of  the  Sunshine  Ordinance  did  not  occur,  the  Commission 
must  conclude  that,  based  on  a  preponderance  of  the  evidence,  the  Respondent  did  not  commit  a 
violation  of  the  Sunshine  Ordinance.  The  Commission  shall  consider  all  the  relevant 
circumstances  surrounding  the  case. 

E.  Ethics  Commission  Orders. 

1 .  If  the  Commission  fmds  that  a  Respondent  committed  a  violation  of  the  Sunshine 
Ordinance,  the  Commission  may  issue  orders  requiring  any  or  all  of  the  following: 

a.  the  Respondent(s)  to  cease  and  desist  the  violation  and/or  produce  the  public  record(s); 
and'or 

b.  the  Executive  Director  to  post  on  the  Ethics  Commission's  website  the  Commission's 
fi.nding  that  the  Respondent(s)  violated  the  Sunshine  Ordinance;  and/or 

c.  ttie  E.xecutive  Director  to  issue  a  warning  letter  to  the  Respondent  and  inform  the 
Respondent's  appointing  authority  of  the  violation. 

2.  After  making  its  decision,  the  Commission  will  instruct  staff  to  prepare  a  written  order 
reflecting  the  Commission's  findings.  The  Chairperson  shall  be  authorized  to  approve  and  sign 
the  Commission's  written  order  on  behalf  of  the  full  Commission. 

3.  After  issuing  an  order  or  instructing  the  Executive  Director  to  act,  or  upon  a  finding  of  no 
violation,  the  Commission  will  take  no  further  action  on  the  matter. 

F.  Public  Announcement. 

Once  the  Commission  determines  that  the  Respondent  did  or  did  not  commit  a  violation  of  the 
Sunshine  Ordinance,  the  Commission  will  publicly  announce  this  conclusion.  The  Commission's 
announcement  may,  but  need  not,  include  findings  of  law  and  fact. 


Decision  Point  2:  Shall  the  Commission  approve  the  language  set  forth  above  in  Chapter  Two 
of  the  proposed  Regulations?  


CHAPTER  THREE 

I.        (  ()\li>LAl\TS  ALLEGING  WILLFUL  VIOLATIONS  OF  THE  SUNSHINE 
ORPIN AN(  E  BY  ELECTED  OFFICLVLS  OR  DEPARTMENT  HEADS 
Ok 

( OMIM  AIM  S  Kll  El)  l)IRK(  rL\  W  i  l  li  HIE  E  I  HK  S  COM\HSSION 
Al  I  I  (.IN(.  \  lOI  A  I  IONS  OF  HIE  SI  NSIIINE  ORDINANC  E. 
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Matters  heard  under  this  Chapter. 


1.  Pursuant  to  Sunshine  Ordinance,  section  67.34,  the  Ethics  Commission  shall  handle 
complaints  alleging  violations  of  the  Sunshine  Ordinance  by  an  elected  official  or  department 
head. 

2.  Pursuant  to  Sunshine  Ordinance,  section  67.35(d),  if  the  District  Attorney  and/or 
Attorney  General  take  no  action  for  40  days  after  receiving  notification  of  a  custodian's  failure  to 
comply  with  an  order  made  pursuant  to  Sunshine  Ordinance  section  67.21(d)  or  (e),  then  the 
person  who  made  the  public  record  request  may  file  a  complaint  directly  with  the  Ethics 
Commission  relating  to  that  failure  to  comply. 

3.  Ethics  Commission  staff  may  initiate  a  complaint  to  allege  a  violation  of  the  Sunshine 
Ordinance  against  any  City  officer  or  City  employee. 

4.  This  Chapter  will  govern: 

a.  referrals  alleging  willful  violations  of  the  Sunshine  Ordinance  against  an  elected  official 
or  department  head,  and 

b.  complaints  initiated  under  subsections  A.2  or  A. 3  alleging  violations  of  the  Sunshine 
Ordinance  by  any  City  officer  or  employee. 

5.  Any  referral  that  does  not  allege  a  willful  violation  of  the  Sunshine  Ordinance  against  an 
elected  official  or  a  department  head  shall  be  handled  pursuant  to  Chapter  Two  of  these 
regulations. 

B.       Scheduling  of  Hearmg. 

1 .  When  the  Executive  Director  receives  a  referral  alleging  a  willful  violation  of  the 
Sunshine  Ordinance  against  an  elected  official  or  a  department  head,  or  when  the  Executive 
Director  receives  a  complaint  filed  under  subsection  A.2,  or  when  staff  initiates  a  complaint 
under  subsection  A.3,  the  Executive  Director  shall,  within  15  business  days  of  the  conclusion  of 
his  or  her  investigation,  schedule  a  public  hearing  at  the  next  regular  meeting  of  the  Commission 
provided  that  the  hearing  can  be  scheduled  pursuant  to  the  agenda  and  notice  requirements  as  set 
forth  in  Sunshine  Ordinance  section  67.7  and  the  Brown  Act. 

2.  Within  15  business  days  of  the  conclusion  of  his  or  her  investigation,  the  Executive 
Director  shall  issue  a  written  notice  and  his  or  her  report  and  recommendation  pursuant  to 
Chapter  Three,  section  II. C,  to  each  Commission  member,  each  Respondent,  and  each 
Complainant,  including  the  date,  time  and  location  of  the  hearing. 


3.  In  the  case  of  a  referral,  the  Executive  Director  also  shall  provide  a  courtesy  notice  and  a 
copy  of  the  report  and  recommendation  to  the  referring  body. 


II.       IN\  I  S  I  K. A  I  ION  AM)  RIX O.MMl  NDA  i  lON 


A.  Factual  Investi<»ation. 

Upon  receipt  of  a  complaint,  the  Executive  Director  shall  conduct  a  factual  investigation.  The 
E.xecutive  Director's  investigation  may  include,  but  shall  not  be  limited  to,  interviews  of  the 
Respondent(s)  and  any  witnesses,  as  well  as  the  review  of  documentary  and  other  evidence.  The 
investigation  shall  be  concluded  within  30  days  following  the  Executive  Director's  receipt  of  the 
complaint.  The  Executive  Director  may  extend  the  time  for  good  cause,  including  but  not 
limited  to:  staffing  levels;  the  number  of  other  pending  complaints  under  these  Regulations  or 
the  Ethics  Commission  Regulations  for  Investigations  and  Enforcement  Proceedings;  other 
Ethics  Commission  proceedings;  other  staffing  needs  associated  with  pending  campaigns;  or  the 
cooperation  of  wimesses,  Complainants  or  Respondents.  If  the  Executive  Director  extends  the 
time  for  the  investigation  to  conclude,  his  or  her  reasons  for  the  extension  shall  be  included  in  the 
report  to  the  Ethics  Commission. 

B.  Subpoenas. 

During  an  investigation,  the  Executive  Director  may  compel  by  subpoena  the  testimony  of 
witnesses  and  the  production  of  documents  relevant  to  the  investigation. 

C.  Report  and  Recommendation. 

1 .  After  the  Executive  Director  has  completed  his  or  her  investigation,  the  Executive 
Director  shall  prepare  a  written  report  and  recommendation  summarizing  his  or  her  factual  and 
legal  findings.  The  recommendation  shall  contain  a  summary  of  the  relevant  legal  provisions 
and  the  evidence  gathered  through  the  Commission's  investigation.  To  support  the  report  and 
recommendation,  the  Executive  Director  may  submit  evidence  through  declaration.  The  report 
and  recommendation  shall  not  exceed  ten  pages  excluding  attachments. 

2.  The  report  shall  recommend  one  of  the  following: 

a.  that  Respondent(s)  willfully  violated  the  Sunshine  Ordinance; 

b.  that  Respondent(s)  violated  the  Sunshine  Ordinance  but  the  violation  was  not  willful;  or 

c.  that  Respondent(s)  did  not  violate  the  Sunshine  Ordinance. 
I).       Rcspon.se  to  the  Report  and  Recommendation. 

1 .        Each  Complainant  and  Respondent  may  submit  a  written  response  to  the  Director's  report 
and  recommendation.  The  response  may  contain  legal  arguments,  a  summary  of  evidence,  and 
any  mitigating  or  aggravating  mformation.  In  support  of  the  response,  each  Complainant  and 
Respondent  may  submit  evidence  through  declaration.  The  response  shall  not  exceed  ten  pages 
excluding  attachments. 
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2.        If  any  Complainant  or  Respondent  submits  a  response,  he  or  she  must  deliver  the 
response  to  all  parties  no  later  than  five  business  days  prior  to  the  date  of  the  hearing.  The 
Complainant  or  Respondent  must  deliver  eight  copies  of  the  response  to  the  Executive  Director, 
who  must  then  immediately  distribute  copies  of  the  response(s)  to  the  Commission  and  any  other 
Complainant  or  Respondent.  Upon  mutual  consent  of  the  Complainant(s),  Respondent(s),  and 
the  Executive  Director,  a  response  may  be  distributed  by  e-mail. 

III.     PUBLIC  HEARING 

A.  General  Rules  and  Procedures. 

1 .  The  hearing  shall  be  open  to  the  public. 

2.  Each  Complainant  and  Respondent  may  speak  on  his  or  her  own  behalf,  subject  to  the 
following  time  limits:  Complainant  shall  be  permitted  a  ten-minute  statement;  Respondent  shall 
be  permitted  a  ten-minute  statement;  and  Complainant  shall  be  permitted  a  five-minute  rebuttal. 
At  his  or  her  discretion,  the  Commission  Chairperson  may  allow  additional  testimony  and  may 
extend  the  time  limit  for  the  parties. 

3.  Unless  otherwise  decided  by  the  Commission,  formal  rules  of  evidence  shall  not  apply  to 
the  hearing.  Commissioners  may  question  each  party  regarding  the  allegations.  The 
Respondent(s)  and  Complainant(s)  may  not  directly  question  each  other. 

4.  If  either  party  fails  to  appear  and  the  Commission  did  not  grant  the  party  a  continuance  or 
reschedule  the  matter  under  Chapter  IV,  Section  I.E,  then  the  Commission  may  make  a  decision 
in  the  party's  absence. 

5.  Except  when  a  complaint  is  staff-initiated  or  initiated  pursuant  to  section  67.35(d),  the 
Executive  Director's  role  at  the  hearing  will  be  limited  to  providing  the  report  containing  the 
legal  and  factual  basis  for  his  or  her  recommendation  to  the  Commission  and  to  respond  to 
questions  from  the  Commissioners. 

B.  Deliberations  and  Findings. 

1 .  The  Commission  shall  deliberate  in  public.  Public  comment  on  the  matter  shall  be 
allowed  at  each  hearing,  in  accordance  with  the  Sunshine  Ordinance  and  the  Brown  Act. 

2.  The  votes  of  at  least  three  Commissioners  are  required  to  make  a  finding  that  a 
Respondent  has  committed  a  v^llful  violation  of  the  Sunshine  Ordinance  or  that  a  Respondent 
has  committed  a  non- willful  violation  of  the  Sunshine  Ordinance.  The  fmding  of  a  willful 
violation  or  non-willful  violation  of  the  Sunshine  Ordinance  shall  be  supported  by  findings  of 
fact  and  conclusions  of  law  and  shall  be  based  on  the  entire  record  of  the  proceedings. 

3.  In  deterrnining  whether  a  violation  of  the  Sunshine  Ordinance  occurred,  the  Commission 
must  conclude  that,  based  on  a  preponderance  of  the  evidence,  the  Respondent  committed  a 


N'iolation  of  the  Sunshine  Ordinance.  The  Commission  shall  consider  all  the  relevant 
circumstances  surrounding  the  case. 

C.  Ethics  Commission  Orders. 

1 .  If  the  Commission  finds  that  an  elected  official  or  a  department  head  willfully  violated 
the  Sunshine  Ordinance,  the  Commission  shall  so  inform  the  Respondent's  appointing  authority, 
or  the  Mayor  if  Respondent  is  an  elected  official.  In  addition,  the  Commission  may  issue  orders 
requiring  any  or  all  of  the  following  if  it  finds  that  an  elected  official,  a  department  head,  or  any 
City  officer  or  City  employee  committed  a  violation  of  the  Simshine  Ordinance: 

a.  the  Respondent  to  cease  and  desist  the  violation  and/or  produce  the  public  record(s); 
and''or 

b.  the  Executive  Director  to  post  on  the  Ethics  Commission's  website  the  Commission's 
finding  that  the  Respondent  violated  the  Sunshine  Ordinance;  and/or 

c.  the  Executive  Director  to  issue  a  warning  letter  to  the  Respondent  and  inform  the 
Respondent's  appointing  authority,  or  the  Mayor  if  the  Respondent  is  an  elected  official,  of  the 
violation. 

2.  After  making  its  decision,  the  Commission  will  instruct  staff  to  prepare  a  wTitten  order 
reflecting  the  Commission's  findings.  The  Chairperson  shall  be  authorized  to  approve  and  sign 
the  Commission's  written  order  on  behalf  of  the  full  Commission. 

3.  After  issuing  an  order  or  instructing  the  Executive  Director  to  act,  the  Commission  will 
take  no  further  action  on  the  matter. 

D.  Finding  of  No  Violation. 

If  the  Commission  determines  that  there  is  insufficient  evidence  to  establish  that  the  Respondent 
has  committed  a  violation  of  the  Simshine  Ordinance,  the  Commission  shall  publicly  annoimce 
this  fact.  The  Commission's  announcement  may,  but  need  not,  include  findings  of  law  and  fact. 
Thereafter,  the  Commission  will  take  no  further  action  on  the  matter. 


Decision  Point  3:  Shall  the  Commission  approve  the  language  set  forth  above  in  Chapter  Three 
of  the  proposed  Regulations?  


CHAPTER  FOUR 

I.        M I S(  I  I  I  ANEOUS  PROVISIONS 
A.        I  \  I'artc  (  onimunications. 

Once  a  complaint  is  filed  with  the  Commission,  no  Commissioner  shall  engage  in  oral  or  \\Titten 
communications  outside  of  a  Commission  meeting  regarding  the  merits  of  the  coniplaim  \\  iili  the 
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Commission's  staff,  the  Respondent(s),  the  Complainant(s),  any  member  of  the  Task  Force,  the 
Supervisor  of  Records,  any  member  of  the  pubhc,  or  any  person  communicating  on  behalf  of  the 
Respondent(s),  Complainant(s),  the  Supervisor  of  Records,  or  any  member  of  the  Task  Force, 
except  for  communications,  such  as  scheduUng  matters,  generally  committed  between  a  court 
and  a  party  appearing  before  that  court. 

B.  Access  to  Complaints  and  Related  Documents  and  Deliberations. 

Complaints,  investigative  files  and  information  contained  therein,  shall  be  disclosed  as  necessary 
to  the  conduct  of  an  investigation  or  as  required  by  the  California  Public  Records  Act  or  the  San 
Francisco  Sunshine  Ordinance.  In  order  to  guarantee  the  integrity  of  the  investigation,  internal 
notes  taken  by  the  Executive  Director  or  his  or  her  staff  regarding  complaints  shall  not  be 
disclosed  until  the  Commission  has  issued  its  final  decision  following  the  hearing. 

C.  Oaths  and  Affirmations. 

The  Commission  may  administer  oaths  and  affirmations. 

D.  Selection  of  Designee  by  the  Executive  Director. 

Whenever  the  Executive  Director  designates  an  individual  other  than  a  member  of  the 
Commission  staff  to  perform  a  duty  arising  from  the  Charter  or  these  Regulations,  the  Executive 
Director  shall  notify  the  Commission  and  the  public  of  the  designation  no  later  than  the  next 
business  day. 

E.  Extensions  of  Time  and  Continuances. 

1 .  Any  Respondent  or  Complainant  may  request  the  continuance  of  a  hearing  date  in 
writing.  The  requester  must  deliver  the  written  request  to  the  Commission  Chairperson,  and 
provide  a  copy  of  the  request  to  all  other  parties  no  later  than  ten  business  days  before  the  date  of 
the  hearing.  The  Commission  Chairperson  shall  have  the  discretion  to  consider  untimely 
requests.  The  Commission  Chairperson  shall  approve  or  deny  the  request  within  five  business 
days  of  the  submission  of  the  request.  The  Commission  Chairperson  may  grant  the  request  upon 
a  showing  of  good  cause. 

2.  The  Commission  or  the  Commission  Chairperson  may  reschedule  a  hearing  at  their 
discretion  for  good  cause. 

F.  Place  of  Delivery. 

1.  Whenever  these  Regulations  require  delivery  to  the  Commission,  its  members,  or  the 
Executive  Director,  delivery  shall  be  effected  at  the  Commission  office. 

2.  Whenever  these  Regulations  require  delivery  to  a  Respondent  or  Complainant,  deliver\- 
shall  be  effective  and  sufficient  if  made  by  U.S.  mail,  personal  delivery  or  any  other  means  of 
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deliver)'  agreed  upon  by  the  parties  under  Chapter  One,  section  II,  subsection  K.  to  an  address 
reasonably  calculated  to  give  notice  to  and  reach  the  Respondent  or  Complainant. 

3.  Deliver)-  is  effective  upon  the  date  of  delivery,  not  the  date  of  receipt. 

4.  Dcli\  er>'  of  documents  lo  the  Commission  may  be  conducted  via  electronic  mail  after  a 
wxitlen  request  is  made  and  approved  by  the  Executive  Director. 

G.  Page  Limitations  and  Format  Requirements. 

WTienever  these  Regulations  impose  a  page  limitation,  a  "page"  means  one  side  of  an  8'/2  inch  by 
1 1  inch  page,  with  margins  of  at  least  one  inch  at  the  left,  right,  top  and  bottom  of  the  page, 
t\'pev\Titten  and  double-spaced  in  no  smaller  than  12  point  type.  Each  page  and  any  attachments 
shall  be  consecutively  numbered. 

H.  Conclusion  of  Hearing. 

For  the  purposes  of  these  Regulations,  a  hearing  concludes  on  the  date  on  which  the  Commission 
announces  hs  decision. 

I.  Complaints  alleging  both  Sunshine  Violations  and  Violations  Handled  Under  the 
Ethics  Commission's  Regulations  for  Investigations  and  Enforcement  Proceedings. 

If  a  complamt  alleges  both  violations  of  the  Sunshine  Ordinance  and  violations  handled  under 
the  Ethics  Commission's  Regulations  for  Investigations  and  Enforcement  Proceedings,  the 
allegations  involving  violations  of  the  Sunshine  Ordinance  shall  be  handled  separately  under 
these  Regulations.  Staff  shall  initiate  a  complaint  of  the  alleged  violations  of  the  Simshine 
Ordinance  under  Chapter  Three,  Section  I.  A. 3  of  these  Regulations. 

H.  SEVERABILITY 

If  any  provision  of  these  Regulations,  or  the  application  thereof,  to  any  person  or  circumstance, 
is  held  invalid,  the  validity  of  the  remainder  of  the  Regulations  and  the  applicability  of  such 
provisions  to  other  persons  and  chcumstances  shall  not  be  affected  thereby. 


Decision  Point  4:  Shall  the  Commission  approve  the  language  set  forth  above  in  Chapter  Four 
of  the  proposed  Regulations?  


CLEAN-UP  LANGUAGE  FOR  EXISTING  REGLTLATIONS 

If  the  Commission  adopts  the  proposed  Sunshine  Regulations,  it  should  also  amend  the  existing 
Enforcement  Regulations,  which  will  continue  to  apply  to  all  enforcement  inattcrs  that  do  not 
involve  allegations  of  Sunshine  violations.  The  proposed  amendments  would:  a)  clarify  that  all 
complaints  alleging  a  violation  of  the  Sunshine  Ordinance  will  be  governed  by  the  new  Sunshine 
enforcement  regulations;  b)  delete  references  in  the  existing  Regulations  to  violations  of  the 
Sunshine  Ordinance;  and  c)  amend  the  definition  of  "business  day"  by  addmg  the  language  "or  a 
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day  on  which  the  Commission  office  is  closed  for  business"  to  conform  with  the  definition  in  the 
proposed  Sunshine  regulations. 


Decision  Point  5:  Shall  the  Commission  approve  the  addition  of  Section  III.D.  as  set  forth  on 
page  3  of  the  current  Regulations? 

Decision  Point  6:  If  the  answer  to  Decision  Point  5-1  is  yes,  shall  the  Commission  approve  the 
deletion  of  other  references  to  the  Sunshine  Ordinance  in  the  current  Regulations?  (See 
strikethrough  language  in  Attachment  B,  pages  2,  7,  15,  and  16.) 

Decision  Point  7:  Shall  the  Commission  approve  the  amended  definition  of  business  day"  of 
Section  II.  A.  on  page  1  of  the  current  Regulations? 


Decision  Point  8:  Shall  the  Commission  approve  the  regulations  to  handle  violations  of  the  San 
Francisco  Sunshine  Ordinance  in  its  entirety  as  proposed  or  amended  by  the  Commission  at  its 
meetmg  on  November  26,  2012?  -.  


San  Francisco 
Ethics  Commission 
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CHAPTER  ONE 


I.  PREAMBLE 

Pursuant  to  San  Francisco  Charter,  section  15.102,  the  San  Francisco  Ethics  Commission 
promulgates  these  Regulations  in  order  to  ensure  compliance  with  the  San  Francisco 
Sunshine  Ordinance,  San  Francisco  Administration  Code,  section  67.1,  et  seq.  Fhese 
Regulations  shall  apply  to  complaints  alleging  violations  of  the  Sunshine  Ordinance.  .All 
complaints  alleging  violations  of  conflict  of  interest,  campaign  fmance,  lobbyist, 
campaign  consultant  or  other  governmental  ethics  laws  shall  be  handled  separately  under 
the  Ethics  Commission's  Regulations  for  Investigations  and  Enforcement  Proceedings. 

II.  DEFINITIONS 

For  purposes  of  these  Regulations,  the  following  definitions  shall  apply: 

A.  "Brown  Act"  means  California  Government  Code  section  54950,  et  seq. 

B.  "Business  day"  means  any  day  other  than  a  Saturday,  Sunday,  City  holiday,  or  a 
day  on  which  the  Commission  office  is  closed  for  business. 

C.  "California  Public  Records  Act"  means  California  Government  Code  section 
6250,  et  seq. 

D.  "City"  means  the  City  and  County  of  San  Francisco.' 

E.  "City  officer"  means  any  officer  identified  in  San  Francisco  Administrative  Code 
Section  1.50,  as  well  as  any  City  body  composed  entirely  of  such  officers. 

F.  "Commission"  means  the  Ethics  Conmiission. 

G.  "Complaint"  means  a  Task  Force  referral  or  a  referral  from  the  Super\isor  of 
Records,  a  written  document  submitted  directly  to  the  Ethics  Commission  alleging  a 
violation  of  the  Sunshine  Ordinance,  or  a  matter  initiated  by  Ethics  Commission  staff 
alleging  a  violation  of  the  Sunshine  Ordinance. 

H.  "Complainant"  means  a  person  or  entity  that  initiated  a  matter  with  the  Task 
Force,  Supervisor  of  Records,  or  Commission  alleging  a  violation  of  the  Sunshine 
Ordinance.  "Complainant"  shall  also  mean  the  Commission  if  the  matter  was  initiated  by 
Commission  staff. 

L        "Custodian"  means  a  City  officer  or  employee  having  custody  of  any  public 
record. 
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J.        "Day"  means  calendar  day  unless  otherwise  specifically  indicated.  If  a  deadline 
falls  on  a  weekend  or  City  holiday,  the  deadline  shall  be  extended  to  the  next  business 
day. 

K.       "Deliver"  means  transmit  by  U.S.  mail  or  personal  deliver>'  to  a  person  or  entity. 
The  Commission,  the  Executive  Director,  the  Task  Force,  a  Respondent,  or  the 
Complainant  receiving  material  may  consent  to  any  other  means  of  delivery,  including 
delivery  by  e-mail  or  fax.  In  any  proceeding,  the  Commission  Chairperson  may  order 
tliat  the  delivery  of  briefs  or  other  materials  be  accomplished  by  e-mail. 

L.        "Elected  official"  shall  mean  the  Mayor,  a  Member  of  the  Board  of  Supervisors, 
City  Attorney.  District  Attorney,  Treasurer,  Sheriff,  Assessor,  Public  Defender,  a 
Member  of  the  Board  of  Education  of  the  San  Francisco  Unified  School  District,  and  a 
Member  of  the  Governing  Board  of  the  San  Francisco  Community  College  District. 

M.       "Executive  Director"  means  the  Executive  Director  of  the  Commission  or  the 
Executive  Director's  designee. 

N.       "Exculpatory  information"  means  information  tending  to  show  that  the 
Respondent  has  not  committed  the  alleged  violation(s). 

O.  "Order  of  Determination"  means:  1)  an  order  from  the  Task  Force  that  forms  the 
basis  of  a  show  cause  hearing  for  Task  Force  referrals  made  under  Sunshine  Ordinance 
section  67.30(c);  or  2)  a  final  recommendation  issued  by  the  Task  Force,  made  pursuant 
to  Sunshine  Ordinance  section  67.34,  that  a  willful  violation  of  the  Sunshine  Ordinance 
by  an  elected  official  or  department  head  occurred. 

P.        "Public  Records"  means  records  as  defined  in  section  6252(e)  of  the  California 
Public  Records  Act,  which  includes  any  wTiting  containing  information  relating  to  the 
conduct  of  the  public's  business  prepared,  owned,  used,  or  retained  by  any  state  or  local 
agency  regardless  of  physical  form  or  characteristics,  and/or  Sunshine  Ordinance  section 
67.20(b). 

Q.  "Referral"  means  a  document  from  the  Task  Force  or  Supervisor  of  Records  to  the 
Commission  finding  a  violation  of  the  Sunshine  Ordinance. 

R.  "Respondent"  means  a  City  officer  or  City  employee  who  is  alleged  or  identified 
in  a  complaint  to  have  committed  a  violation  of  the  Sunshine  Ordinance. 

S.  "Sunshine  Ordmance"  means  San  Francisco  Administrative  Code  section  67.1,  et 
seq. 

T.       "Task  Force"  means  the  Sunshine  Ordinance  Task  Force,  established  by  San 
Francisco  Administrative  Code  section  67.30. 
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U.  "Willful  violation"  means  an  action  or  failure  to  act  with  the  knowledge  that  such 
act  or  failure  to  act  was  a  violation  of  the  Sunshine  Ordinance. 


CHAPTER  TWO 
I.         Rl  I  1  KR Af  S  K)  I  HI  1  I  UK  S  (  OMMISSION 


A.  Matters  to  be  heard  in  a  Show  Cause  Hearing. 

1 .  Under  this  Chapter,  the  Ethics  Commission  will  conduct  a  Show  Cause  Hearing 
on  any  referral,  as  defined  by  these  Regulations,  finding: 

a.  willful  \  iolations  of  the  Sunshine  Ordinance  by  City  officers  and  employees 
(otlier  ihan  elected  officials  or  department  heads),  or 

b.  non-willful  violations  of  the  Sunshine  Ordinance  by  elected  officials,  department 
heads,  or  Cit)-  officers  and  employees. 

2.  Complaints  alleging  willful  violations  of  the  Sunshine  Ordinance  against  elected 
officials  and  department  heads  shall  be  handled  pursuant  to  Chapter  Three  of  these 
regulations. 

B.  Scheduling  of  Show  Cause  Hearing. 

After  receipt  of  a  referral,  the  Commission  shall  schedule  a  Show  Cause  Hearing  on  the 
matter  at  the  next  regular  Ethics  Commission  meeting,  provided  that  the  Show  Cause 
Hearing  can  be  scheduled  pursuant  to  the  agenda  and  notice  requirements  as  set  forth  in 
Sunshine  Ordinance  section  67.7  and  the  Brown  Act. 

H.  SHOW  CAUSE  HEARING 

A.  Public  Hearing.  The  Show  Cause  Hearing  shall  be  open  to  the  public. 

B.  Standard  of  Proof.  The  Respondent(s)  shall  have  the  burden  to  show  that  he  or 
she  did  not  commit  a  violation  of  the  Sunshine  Ordinance. 

C.  Hearing  Procedures. 

I .  Each  Respondent  and  Complainant  may  speak  on  his  or  her  own  behalf,  subject  to 
the  followdng  time  limits:  Respondent  shall  be  permitted  a  five-minute  statement; 
Complainant  shall  be  permitted  a  five-minute  statement;  and  Respondent  shall  be 
permitted  a  three-minute  rebuttal.  At  his  or  her  discretion,  the  Comniission  Chairperson 
may  allow  additional  testimony  and  may  extend  the  time  limit  for  the  parties. 

2.        Unless  otherwise  decided  by  the  Commission,  formal  rules  of  evidence  shall  not 
apply  to  the  hearing.  Each  Respondent  and  Complainant  may  submit  any  documents  to 
the  Commission  to  support  his  or  her  position.  Each  party's  written  submission  shall  not 
exceed  five  pages,  excluding  supporting  documents.  Any  documents  so  provided  shall 
also  be  provided  to  the  opposing  party  and  shall  be  delivered  to  the  Commission  no  later 
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than  five  days  prior  to  the  scheduled  hearing.  Commissioners  may  question  each  party  or 
any  other  person  providing  testimony  regarding  the  allegations.  The  Respondent(s)  and 
Complainant(s)  may  not  directly  question  each  other. 

3.        If  either  party  fails  to  appear  and  the  Commission  did  not  grant  the  party  a 
continuance  or  reschedule  the  matter  under  Chapter  IV,  section  I.E,  then  the  Commission 
may  make  a  decision  in  the  party's  absence. 

D.  Deliberations  and  Findings. 

1.  The  Commission  shall  deliberate  in  public.  Public  comment  on  the  matter  shall 
be  allowed  at  each  hearing,  in  accordance  with  the  Sunshine  Ordinance  and  the  Brow  n 
Act. 

2.  The  votes  of  at  least  three  Commissioners  are  required  to  make  a  finding  that  a 
Respondent  has  not  committed  a  violation  of  the  Sunshine  Ordinance.  The  finding  that  a 
Respondent  did  or  did  not  commit  a  violation  of  the  Sunshine  Ordinance  shall  be 
supported  by  findings  of  fact  and  conclusions  of  law  and  shall  be  based  on  the  entire 
record  of  the  proceedings. 

3.  To  determine  that  a  violation  of  the  Sunshine  Ordinance  did  not  occur,  the 
Commission  must  conclude  that,  based  on  a  preponderance  of  the  evidence,  the 
Respondent  did  not  commit  a  violation  of  the  Sunshine  Ordinance.  The  Commission 
shall  consider  all  the  relevant  circumstances  surrounding  the  case. 

E.  Ethics  Commission  Orders. 

1 .  If  the  Commission  finds  that  a  Respondent  committed  a  violation  of  the  Sunshine 
Ordinance,  the  Commission  may  issue  orders  requiring  any  or  all  of  the  following: 

a.  the  Respondent(s)  to  cease  and  desist  the  violation  andy'or  produce  the  public 
record(s);  and/or 

b.  the  Executive  Director  to  post  on  the  Ethics  Commission's  website  the 
Commission's  finding  that  the  Respondent(s)  violated  the  Sunshine  Ordinance;  and'or 

c.  the  Executive  Director  to  issue  a  warning  letter  to  the  Respondent  and  inform  the 
Respondent's  appointing  authority  of  the  violation. 

2.  After  making  its  decision,  the  Commission  will  instruct  staff  to  prepare  a  written 
order  reflecting  the  Commission's  findings.  The  Chairperson  shall  be  authorized  to 
approve  and  sign  the  Commission's  written  order  on  behalf  of  the  full  Commission. 

3.  After  issuing  an  order  or  instructing  the  Executive  Director  to  act,  or  upon  a 
finding  of  no  violation,  the  Commission  will  take  no  further  action  on  the  matter. 
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F.       Public  Announcement. 


Once  the  Commission  determines  that  the  Respondent  did  or  did  not  commit  a  violation 
of  the  Sunshine  Ordinance,  the  Commission  will  publicly  announce  this  conclusion.  The 
Commission's  announcement  may,  but  need  not,  include  fmdings  of  law  and  fact. 
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CHAPTER  THREE 

1.  COMPLAINTS  ALLEGING  WILLFUL  VIOLATIONS  OF  THE 
SUNSHINE  ORDINANCE  BY  ELECTED  OFFICIALS  OR 
DEPARTMENT  HEADS 

OR 

COMPLAINTS  FILED  DIRECTLY  WITH  THE  ETHICS  COMMISSION 
ALLEGING  VIOLATIONS  OF  THE  SUNSHINE  ORDINANCE. 

A.  Matters  heard  under  this  Chapter. 

L        Pursuant  to  Sunshine  Ordinance,  section  67.34,  the  Ethics  Commission  shall 
handle  complaints  alleging  violations  of  the  Sunshine  Ordinance  by  an  elected  official  or 
department  head. 

2.  Pursuant  to  Sunshine  Ordinance,  section  67.35(d),  if  the  District  Attorney  and/or 
Attorney  General  take  no  action  for  40  days  after  receiving  notification  of  a  custodian's 
failure  to  comply  with  an  order  made  pursuant  to  Sunshine  Ordinance  section  67.2 1  (d)  or 
(e),  then  the  person  who  made  the  public  record  request  may  file  a  complaint  directly 
with  the  Ethics  Commission  relating  to  that  failure  to  comply. 

3.  Ethics  Commission  staff  may  initiate  a  complaint  to  allege  a  violation  of  the 
Sunshine  Ordinance  against  any  City  officer  or  City  employee. 

4.  This  Chapter  will  govern: 

a.  referrals  alleging  willful  violations  of  the  Sunshine  Ordinance  against  an  elected 
official  or  department  head,  and 

b.  complaints  initiated  under  subsections  A.2  or  A. 3  alleging  violations  of  the 
Sunshine  Ordinance  by  any  City  officer  or  employee. 

5.  Any  referral  that  does  not  allege  a  willful  violation  of  the  Sunshine  Ordinance 
against  an  elected  official  or  a  department  head  shall  be  handled  pursuant  to  Chapter  Two 
of  these  regulations. 

B.  Scheduling  of  Hearing. 

1 .        When  the  Executive  Director  receives  a  referral  alleging  a  willful  violation  of  the 
Sunshine  Ordinance  against  an  elected  official  or  a  department  head,  or  when  the 
Executive  Director  receives  a  complaint  filed  under  subsection  A.2,  or  when  staff 
initiates  a  complaint  under  subsection  A.3,  the  Executive  Director  shall,  within  15 
business  days  of  the  conclusion  of  his  or  her  investigation,  schedule  a  public  hearing  at 
the  next  regular  meeting  of  the  Commission  provided  that  the  hearing  can  be  scheduled 
pursuant  to  the  agenda  and  notice  requirements  as  set  forth  in  Sunshine  Ordinance  section 
67.7  and  the  Brown  Act. 
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2.  W  iihin  1  5  business  days  of  the  conclusion  of  his  or  her  investigation,  the 
Execuii\  c  [director  shall  issue  a  wxitten  notice  and  his  or  her  report  and  recommendation 
pursuant  to  Chapter  Three,  section  II. C,  to  each  Commission  member,  each  Respondent, 
and  each  Complainant,  including  the  date,  time  and  location  of  the  hearing. 

3.  In  the  case  of  a  referral,  the  Executive  Director  also  shall  provide  a  courtesy 
notice  and  a  copy  of  the  report  and  recommendation  to  the  referring  body. 

II.       INVESTIGATION  AND  RECOMMENDATION 

A.  l  actual  ln\  cstijiation. 

Upon  receipt  of  a  complaint,  the  Executive  Director  shall  conduct  a  factual  investigation. 
The  Executive  Director's  investigation  may  include,  but  shall  not  be  limited  to,  interviews 
of  the  Respondent(s)  and  any  witnesses,  as  well  as  the  review  of  documentary  and  other 
evidence.  The  investigation  shall  be  concluded  within  30  days  following  the  Executive 
Director's  receipt  of  the  complaint.  The  Executive  Director  may  extend  the  time  for 
good  cause,  including  but  not  limited  to:  staffing  levels;  the  number  of  other  pending 
complaints  under  these  Regulations  or  the  Ethics  Commission  Regulations  for 
Investigations  and  Enforcement  Proceedings;  other  Ethics  Commission  proceedings; 
other  staffing  needs  associated  with  pending  campaigns;  or  the  cooperation  of  witnesses, 
Complainants  or  Respondents.  If  the  Executive  Director  extends  the  time  for  the 
investigation  to  conclude,  his  or  her  reasons  for  the  extension  shall  be  included  in  the 
report  to  the  Ethics  Commission. 

B.  Subpoenas. 

During  an  investigation,  the  Executive  Director  may  compel  by  subpoena  the  testimony 
of  witnesses  and  the  production  of  documents  relevant  to  the  investigation. 

C.  Report  and  Recommendation. 

1 .  After  the  Executive  Director  has  completed  his  or  her  investigation,  the  Executive 
Director  shall  prepare  a  written  report  and  recommendation  summarizing  his  or  her 
factual  and  legal  findings.  The  recommendation  shall  contain  a  summary  of  the  relevant 
legal  provisions  and  the  evidence  gathered  through  the  Commission's  investigafion.  To 
support  the  report  and  recommendation,  the  Executive  Director  may  submit  evidence 
through  declaration.  The  report  and  recommendation  shall  not  exceed  ten  pages 
excluding  attachments. 

2.  The  report  shall  recommend  one  of  the  following: 

a.        that  Rcspondcnt(s)  willfully  violated  the  Sunshine  Ordinance; 
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b.  that  Respondent(s)  violated  the  Sunshine  Ordinance  but  the  violation  was  not 

willful;  or 

c.  that  Respondent(s)  did  not  violate  the  Sunshine  Ordinance. 
D.       Response  to  the  Report  and  Recommendation. 

1.  Each  Complainant  and  Respondent  may  submit  a  written  response  to  the 
Director's  report  and  recommendation.  The  response  may  contain  legal  arguments,  a 
summary  of  evidence,  and  any  mitigating  or  aggravating  information.  In  support  of  the 
response,  each  Complainant  and  Respondent  may  submit  evidence  through  declaration. 
The  response  shall  not  exceed  ten  pages  excluding  attachments. 

2.  If  any  Complainant  or  Respondent  submits  a  response,  he  or  she  must  deliver  the 
response  to  all  parties  no  later  than  five  business  days  prior  to  the  date  of  the  hearing. 
The  Complainant  or  Respondent  must  deliver  eight  copies  of  the  response  to  the 
Executive  Director,  who  must  then  immediately  distribute  copies  of  the  response(s)  to  the 
Commission  and  any  other  Complamant  or  Respondent.  Upon  mutual  consent  of  the 
Complainant(s),  Respondent(s),  and  the  Executive  Director,  a  response  may  be 
distributed  by  e-mail. 

III.      PUBLIC  HEARING  ^ 
A.       General  Rules  and  Procedures. 

1 .  The  hearing  shall  be  open  to  the  public. 

2.  Each  Complainant  and  Respondent  may  speak  on  his  or  her  own  behalf,  subject  to 
the  following  time  limits:  Complainant  shall  be  permitted  a  ten-minute  statement; 
Respondent  shall  be  permitted  a  ten-minute  statement;  and  Complainant  shall  be 
permitted  a  five-minute  rebuttal.  At  his  or  her  discretion,  the  Commission  Chairperson 
may  allow  additional  testimony  and  may  extend  the  time  limit  for  the  parties. 

3.  Unless  otherwise  decided  by  the  Commission,  formal  rules  of  evidence  shall  not 
apply  to  the  hearing.  Commissioners  may  question  each  partv-  regarding  the  allegations. 
The  Respondent(s)  and  Complainant(s)  may  not  directly  question  each  other. 

4.  If  either  party  fails  to  appear  and  the  Commission  did  not  grant  the  paitv'  a 
continuance  or  reschedule  the  matter  imder  Chapter  IV,  Section  I.E.  then  the  Commission 
may  make  a  decision  in  the  party's  absence. 

5.  Except  when  a  complaint  is  staff-initiated  or  initiated  pursuant  to  section 
67.35(d),  the  Executive  Director's  role  at  the  hearing  will  be  limited  to  providing  the 
report  containing  the  legal  and  factual  basis  for  his  or  her  recommendation  to  the 
Commission  and  to  respond  to  questions  &om  the  Commissioners. 
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B.       Deliberations  and  Findings. 


1.  The  Commission  shall  deliberate  in  public.  Public  comment  on  the  matter  shall 
be  allowed  at  each  hearing,  in  accordance  with  the  Sunshine  Ordinance  and  the  Brown 
Act. 

2.  The  votes  of  at  least  three  Commissioners  are  required  to  make  a  finding  that  a 
Respondent  has  committed  a  willful  violation  of  the  Sunshine  Ordinance  or  that  a 
Respondent  has  committed  a  non-willful  violation  of  the  Sunshine  Ordinance.  The 
finding  of  a  willful  violation  or  non- willful  violation  of  the  Sunshine  Ordinance  shall  be 
supported  by  findings  of  fact  and  conclusions  of  law  and  shall  be  based  on  the  entire 
record  of  the  proceedings. 

3.  In  detennining  whether  a  violation  of  the  Simshine  Ordinance  occurred,  the 
Commission  must  conclude  that,  based  on  a  preponderance  of  the  evidence,  the 
Respondent  committed  a  violation  of  the  Sunshine  Ordinance.  The  Commission  shall 
consider  all  the  relevant  circumstances  surrounding  the  case. 

C.       Ethics  Commission  Orders. 

1 .  If  the  Commission  finds  that  an  elected  official  or  a  department  head  willfully 
violated  the  Sunshine  Ordinance,  the  Commission  shall  so  inform  the  Respondent's 
appointing  authority,  or  the  Mayor  if  Respondent  is  an  elected  official.  In  addition,  the 
Commission  may  issue  orders  requiring  any  or  all  of  the  following  if  it  finds  that  an 
elected  official,  a  department  head,  or  any  City  officer  or  City  employee  committed  a 
violation  of  the  Sunshine  Ordinance: 

a.  the  Respondent  to  cease  and  desist  the  violation  and/or  produce  the  public 
record(s);  and/or 

b.  the  Executive  Director  to  post  on  the  Ethics  Commission's  website  the 
Commission's  finding  that  the  Respondent  violated  the  Sunshine  Ordmance:  andy'or 

c.  the  Executive  Director  to  issue  a  warning  letter  to  the  Respondent  and  inform  the 
Respondent's  appointing  authority,  or  the  Mayor  if  the  Respondent  is  an  elected  official, 
of  the  violation. 

2.  After  making  its  decision,  the  Commission  will  instruct  staff  to  prepare  a  written 
order  reflecting  the  Commission's  findings.  The  Chairperson  shall  be  authorized  to 
approve  and  sign  the  Commission's  written  order  on  behalf  of  the  full  Commission. 

3.  After  issuing  an  order  or  instructing  the  Executive  Director  to  act.  the 
Commission  will  take  no  further  action  on  the  matter. 
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D.       Finding  of  No  Violation. 


If  the  Commission  determines  that  there  is  insufficient  evidence  to  estabhsh  that  the 
Respondent  has  committed  a  violation  of  the  Sunshine  Ordinance,  the  Commission  shall 
pubUcly  announce  this  fact.  The  Commission's  announcement  may,  but  need  not,  inckid 
findings  of  law  and  fact.  Thereafter,  the  Commission  will  take  no  further  action  on  the 
matter. 
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CHAPTER  VOI  R 


I.        MISCFLLANEOl  S  PROVISIONS 

A.  I  \  i'ai  lc  ( Diiinuinications. 

Once  a  complaiiil  is  filed  w  ith  the  Commission,  no  Commissioner  shall  engage  in  oral  or 
written  communications  outside  of  a  Commission  meeting  regarding  the  merits  of  the 
complaint  with  the  Commission's  staff,  the  Respondent(s),  the  Complainant(s),  any 
member  of  the  Task  Force,  the  Supervisor  of  Records,  any  member  of  the  public,  or  any 
person  communicating  on  behalf  of  the  Respondent(s),  Complainant(s),  the  Supervisor  of 
Records,  or  any  member  of  the  Task  Force,  except  for  communications,  such  as 
scheduling  matters,  generally  committed  between  a  court  and  a  party  appearing  before 
that  court. 

B.  Access  to  Complaints  and  Related  Documents  and  Deliberations. 

Complaints,  investigative  files  and  information  contained  therein,  shall  be  disclosed  as 
necessary  to  the  conduct  of  an  investigation  or  as  required  by  the  California  Public 
Records  Act  or  the  San  Francisco  Sunshine  Ordinance.  In  order  to  guarantee  the  integrity 
of  the  investigation,  internal  notes  taken  by  the  Executive  Director  or  his  or  her  staff 
regarding  complaints  shall  not  be  disclosed  until  the  Commission  has  issued  its  fmal 
decision  following  the  hearing. 

C.  Oaths  and  Affirmations. 

The  Commission  may  administer  oaths  and  affirmations. 

D.  Selection  of  Designee  by  the  Executive  Director. 

Whenever  the  Executive  Director  designates  an  individual  other  than  a  member  of  the 
Commission  staff  to  perform  a  duty  arising  from  the  Charter  or  these  Regulations,  the 
Executive  Director  shall  notify  the  Commission  and  the  public  of  the  designation  no  later 
than  the  next  business  day. 

E.  Extensions  of  Time  and  Continuances. 

1 .        Any  Respondent  or  Complainant  may  request  the  continuance  of  a  hearing  date  in 
wjiting.  The  requester  must  deliver  the  written  request  to  the  Commission  Chairperson, 
and  provide  a  copy  of  the  request  to  all  other  parties  no  later  than  ten  business  days 
before  the  date  of  the  hearing.  The  Commission  Chairperson  shall  have  the  discretion  to 
consider  untimely  requests.  The  Commission  Chairperson  shall  approve  or  deny  the 
request  within  five  business  days  of  the  submission  of  the  request.  The  Commission 
Chairperson  may  grant  the  request  upon  a  showing  of  good  cause. 
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2.        The  Commission  or  the  Commission  Chairperson  may  reschedule  a  hearing  at 
their  discretion  for  good  cause. 

F.  Place  of  Delivery. 

1 .  Whenever  these  Regulations  require  deUvery  to  the  Commission,  its  members,  or 
the  Executive  Director,  delivery  shall  be  effected  at  the  Commission  office. 

2.  Whenever  these  Regulations  require  delivery  to  a  Respondent  or  Complainant, 
delivery  shall  be  effective  and  sufficient  if  made  by  U.S.  mail,  personal  delivery  or  any 
other  means  of  delivery  agreed  upon  by  the  parties  under  Chapter  One,  section  II, 
subsection  K,  to  an  address  reasonably  calculated  to  give  notice  to  and  reach  the 
Respondent  or  Complainant. 

3.  Delivery  is  effective  upon  the  date  of  delivery,  not  the  date  of  receipt. 

4.  Delivery  of  documents  to  the  Commission  may  be  conducted  via  electronic  mail 
after  a  written  request  is  made  and  approved  by  the  Executive  Director. 

G.  Page  Limitations  and  Format  Requirements. 

Whenever  these  Regulations  impose  a  page  limitation,  a  "page"  means  one  side  of  an  ^Vi 
inch  by  11  inch  page,  with  margins  of  at  least  one  inch  at  the  left,  right,  top  and  bottom  of 
the  page,  typewritten  and  double-spaced  in  no  smaller  than  12  point  type.  Each  page  and 
any  attachments  shall  be  consecutively  numbered. 

H.  Conclusion  of  Hearing. 

For  the  purposes  of  these  Regulations,  a  hearing  concludes  on  the  date  on  which  the 
Commission  announces  its  decision. 

I.  Complaints  alleging  both  Sunshine  Violations  and  Violations  Handled  Under 
the  Ethics  Commission's  Regulations  for  Investigations  and  Enforcement 
Proceedings. 

If  a  complaint  alleges  both  violations  of  the  Sunshine  Ordinance  and  violations  handled 
under  the  Ethics  Commission's  Regulations  for  Investigations  and  Enforcement 
Proceedings,  the  allegations  involving  violations  of  the  Sunshine  Ordinance  shall  be 
handled  separately  under  these  Regulations.  Staff  shall  uiitiate  a  complaint  of  the  alleged 
violations  of  the  Sunshine  Ordinance  under  Chapter  Three,  Section  I.  A. 3  of  these 
Regulations. 

H.  SEVERABILITY 

If  any  provision  of  these  Regulations,  or  the  application  thereof,  to  any  person  or 
circumstance,  is  held  invalid,  the  validity  of  the  remainder  of  the  Regulations  and  the 
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applicabilil}'  ofsuch  provisions  to  other  persons  and  circumstances  shall  not  be  affected 
thereby. 
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I.  PREAMBLE 


These  Regulations  of  the  San  Francisco  Ethics  Commission  are  promulgated  in  order  to 
ensure  the  fair,  just,  and  timely  resolution  of  complaints  presented  to  the  Commission 
that  allege  violations  of  laws  within  the  Commission's  jurisdiction  by: 

1.  Setting  and  maintaining  objective  standards  for  the  investigation  and  prosecution 
of  matters  brought  before  the  Commission; 

2.  Eliminating  any  political  or  improper  influence  in  the  investigation  and 
prosecution  of  persons  accused  of  ethics  violations; 

3.  Protecting  the  privacy  rights  of  those  accused  of  ethics  violations  by  maintaining 
the  confidentiality  of  complaints  filed  with,  and  investigations  conducted  by,  the 
Comumission; 

4.  Setting  and  enforcing  reasonable  time  limits  within  which  enforcement 
proceedings  should  be  completed; 

5.  Coordinating  and  sharing  with  other  governmental  agencies  the  responsibility  for 
investigations  and  prosecutions  of  complaints,  whenever  consistent  with  the  interests  of 
justice; 

6.  Delegating  to  the  Commission  staff  maximum  discretion  in  the  handling  and 
resolution  of  complauits  at  staff  level,  while  retaining  oversight  of  those  staff  activities. 

11.  DEFINITIONS 

For  purposes  of  these  Regulations,  the  following  definitions  shall  apply: 

A.  "Business  day"  means  any  day  other  than  a  Saturday,  Sundayj,  ^  City  holiday. r  or 
a  day  on  which  the  Commission  office  is  closed  for  business. 

B.  "City"  means  the  City  and  County  of  San  Francisco 

C.  "Commission"  means  the  Ethics  Commission. 

D.  "Complamant"  means  a  person  or  entity  that  makes  a  complaint. 

E.  "Credible"  means  offering  reasonable  grounds  for  being  believed. 

F^       "Day"  means  calendar  day  unless  otherwise  specifically  indicated.  If  a  deadline 
falls  on  a  weekend  or  City  holiday,  the  deadline  shall  be  extended  to  the  next  working 
day. 


G.  "Deliver"  means  transmit  by  U.S.  mail  or  personal  delivery  to  a  person  or  entity 
or  to  an  agent  authorized  to  accept  delivery  on  behalf  of  the  person  or  entit>-.  For 
purposes  of  these  Regulations,  delivery  may  be  made  by  leaving  copies  of  the  material 
with  a  responsible  person  at  either  the  residence  or  place  of  business  of  the  person  or 
entity  to  whom  the  material  is  directed.  The  Commission,  the  E.xecutive  Director  or  a 
respondent  receiving  material  may  consent  to  any  other  means  of  delivery,  including 
delivery  by  e-mail  or  fax.  In  any  proceeding,  following  a  determination  of  probable 
cause,  the  Commission  Chair  or  designated  Commissioner  or  hearing  officer  may  order 
that  delivery  of  briefs  or  other  materials  be  accomplished  by  e-mail. 

H.  "Enforcement  action"  means  an  action  pursuant  to  San  Francisco  Charter  section 
C3.699-13. 

I.  "Exculpatory  information"  means  information  tending  to  show  that  the 
respondent  is  not  guiltv'  of  the  alleged  violations. 

J.        "Executive  Director"  means  the  Executive  Director  of  the  Commission  or  the 
Executive  Director's  designee. 

K.       "Mitigating  information"  means  information  tending  to  excuse  or  reduce  the 
significance  of  the  respondent's  conduct. 

L.       "Probable  cause"  means  that  based  on  the  evidence  presented  there  is  reason  to 
believe  that  the  respondent  committed  a  violation  of  law. 

M.       "Respondent"  means  a  person  or  entity  that  is  alleged  in  a  complaint  to  have 
committed  a  violation  of  law. 

N.  "Stipulated  order"  means  an  order  regarding  a  complaint  the  terms  of  which  have 
been  agreed  to  by  both  the  Executive  Director  and  the  respondent. 

O.       "Violation  of  law"  means  a  violation  of  City  laws  relating  to  campaign  finance, 
lobbying,  campaign  consulting,  conflicts  of  interest,  or  governmental  ethics,  and  State 
laws  relating  to  campaign  finance,  conflicts  of  interest,  or  governmental  ethics,  including, 
but  not  limited  to:  San  Francisco  Charter  section  15.100  et  seq.  and  Appendix  C  (ethics); 
the  San  Francisco  Campaign  and  Governmental  Conduct  Code;  the  San  Francisco 
Sunshine  Ordinance',  S.F.  AdniinistiHitivo  Code  Ch.  67:  the  Political  Reform  Act  of 
1974.  Citncrnmcni  Code  section  SIOOO  el  seq.;  Cjovernment  Code  section  1090  et  seq.; 
and  Government  Code  section  3201,  ct  seq. 

III.  COMPLAINTS 

A.        I ornial  ( Oinplaints. 


1 .  .AnN  person  or  cn(it\  nia\  file  a  formal  complaint  alleging  a  violation  of  law. 
Formal  complaints  must  be  made  in  writing  on  a  form  specifically  provided  by  the 


Commission  staff.  Formal  complaints  must  include  the  following  information,  upon  the 
complainant's  information  and  belief 

(a)  the  name  and  address  of  the  respondent; 

(b)  the  provision(s)  of  law  allegedly  violated; 

(c)  the  facts  constituting  the  alleged  violation(s); 

(d)  the  names  and  addresses  of  witnesses,  if  any;  and 

(e)  identification  of  documents  or  other  evidence  which  may  prove  the  facts 
constituting  the  alleged  violation(s),  if  any. 

2.  Formal  complaints  may  be  filed  anonymously.  Any  formal  complaint  not  filed 
anonymously  must  be  verified  and  signed  by  the  complainant  under  penalty  of  perjury.  If 
the  complainant  is  an  entity,  the  complaint  must  be  verified  and  signed  under  penalt\-  of 
perjury  by  an  authorized  officer  or  agent  of  the  entity. 

3.  The  Executive  Director  shall  process  and  review  all  formal  complaints^following 
the  process  described  in  Section  IV. 

B.  Informal  Complaints.  Any  person  or  entity  may  file  an  informal  complaint 
alleging  a  violation  of  law  by  submitting  a  complaint  by  telephone,  in  person,  or  in 
writing  other  than  on  the  form  prescribed  by  the  Commission.  The  Executive  Director 
shall  have  no  obligation  but  has  the  discrefion  to  process  and  review  informal  complaints. 

C.  Complaints  Initiated  by  the  Executive  Director.  The  Executive  Director  may 
initiate  complaints.  These  complaints  need  not  conform  to  the  requirements  for  fonnal 
complaints  specified  in  subsection  A  of  this  Section. 

D.  Comvlaints  Allesins  a  Violation  of  the  Sunshine  Ordinance.  Any  complaint  that 
alleses  a  violation  of  the  San  Francisco  Sunshine  Ordinance  shall  be  governed  by  the 
Ethics  Commission  Resulations  for  Complaints  Allesins  Violations  of  Sunshine 
Ordinance. 

IV.      REVIEW  OF  COMPLAINTS 

A.  Preliminary  Review.  The  Executive  Director  must  conduct  a  preliminar\'  review 
of  each  formal  complaint.  This  inquiry  may  mclude  reviewing  relevant  documents, 
communicating  with  the  complainant,  communicating  with  the  respondent,  and  any  other 
inquiry  to  determine  whether  a  full  investigation  is  warranted. 

B.  Dismissal  of  Complaint.  Based  on  the  allegations  and  information  contained  in  a 
complaint,  and  the  Executive  Director's  preliminary  review,  the  Executive  Director  may 
dismiss  the  complaint  if  the  allegations  do  not  warrant  further  action  for  reasons  that  may 
include,  but  are  not  limited  to: 
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1 .  Credible  evidence  clearly  refutes  the  allegations. 

2.  The  allegations,  if  true,  do  not  constitute  a  violation  of  law  within  the 
Commission's  jurisdiction. 

3.  The  complaint  contains  an  expression  of  opinions,  rather  than  specific 
allegations. 

4.  The  allegations  contained  in  the  complaint  are  already  under  investigation,  or 
already  have  been  resolved,  by  the  Commission  or  another  law  enforcement 
agency. 

If  the  Executive  Director  dismisses  a  complaint  under  this  section,  the  Executive  Director 
shall  take  no  further  action  on  the  complaint,  except  that  he  or  she  may:  1)  inform  the 
complainant  of  the  Executive  Director's  decision;  2)  at  his  or  her  discretion,  issue  a 
warning  letter  to  the  respondent;  or  3)  at  his  or  her  discretion,  refer  the  complaint  to 
another  agency  for  its  appropriate  action. 

The  Executive  Director  shall  provide  a  monthly  summary  to  the  Commission  of  each 
complaint  dismissed,  including  the  reasons  for  dismissal,  provided  that  such  information 
shall  comply  with  the  confidentiality  requirements  of  the  Charter. 

C.       There  is  Reason  to  Believe  a  Violation  May  Have  Occurred.  If,  based  on  the 
allegations  and  information  contained  in  a  complaint,  and  the  Executive  Director's 
preliminary  review,  the  Executive  Director  determines  that  there  is  reason  to  believe  that 
a  violation  of  law  may  have  occurred,  the  Executive  Director  shall  immediately  forward 
the  complaint  to  the  District  Attorney  and  the  City  Attorney. 

Within  ten  business  days  after  receipt  of  the  complaint,  the  District  Attorney  and  City 
Attorney  shall  inform  the  Commission  whether  the  District  Attorney  or  City  Attorney  has 
initiated  or  intends  to  pursue  an  investigation  of  the  complaint. 

If  neither  the  District  Attorney  nor  City  Attorney  intends  to  pursue  an  investigation,  the 
Executive  Director  shall,  within  14  days  of  such  notification,  inform  the  complainant  in 
writing  of  the  action,  if  any,  that  he  or  she  has  taken  or  plans  to  take  on  the  complaint, 
together  with  the  reasons  for  such  action  or  non-action.  If  the  Executive  Director  has  not 
informed  the  complainant  of  the  action  that  he  or  she  has  taken  or  plans  to  take  on  the 
complaint  within  14  days,  the  complainant  shall  be  notified  of  the  reasons  for  the  delay 
and  shall  subsequently  receive  notification  as  provided  above. 

V.       ( ONDI  C  1  OF  INVESTIGATIONS 

A.  Factual  Investigation.  The  Executive  Director's  investigation  may  include,  but  shall 
not  be  limited  to,  the  interview  of  the  rcspondcnt(s)  and  any  witnesses,  the  deposition  of 
rcspondcnt(s)  and/or  witnesses,  and  the  review  of  documentary  and  other  evidence. 


B.  Subpoenas.  During  an  investigation,  the  Executive  Director  may  compel  by 
subpoena  the  testimony  of  witnesses  and  the  production  of  documents  relevant  to  the 
investigation. 

VI.  DETERMINATION  THAT  THERE  IS  NOT  PROBABLE  CAUSE  TO 
BELIEVE  A  VIOLATION  OF  LAW  HAS  OCCURRED 

A.  Executive  Director  Determination  and  Calendaring.  If  the  Executive  Director 
determines  that  there  is  not  probable  cause  to  believe  that  a  violation  of  law  has  occurred, 
the  Executive  Director  shall  inform  the  Commission  of  that  determination  and  provide 
clear  and  concise  reasons  supporting  that  determination.  Thereafter  any  two  or  more 
members  of  the  Commission  may  cause  the  item  to  be  calendared  for  consideration  by 
the  full  Commission  in  a  closed  session  at  the  next  Commission  meeting  held  no  sooner 
than  ten  days  after  the  date  the  Executive  Director  informs  the  Commission  of  the 
Executive  Director's  determination.  Commissioner's  requests  that  a  complaint  be 
calendared  for  consideration  by  the  full  Commission  must  be  received  by  the  Executive 
Director  not  less  than  five  days  prior  to  the  date  of  the  meeting,  so  that  the  Executi\  e 
Director  may  comply  with  the  applicable  notice  and  agenda  requirements. 

B.  Commission  Decision  Not  to  Dismiss.  If  the  matter  is  calendared  for 
consideration  by  the  Commission,  and  if  the  Commission  decides  that  there  is  reason  to 
beheve  that  a  violation  of  law  may  have  occurred,  the  Commission  shall  direct  the 
Executive  Director  either  to  investigate  the  matter  further  or  to  prepare  a  probable  cause 
report  and  schedule  a  probable  cause  hearing. 

C.  Commission  Decision  to  Dismiss.  If  the  matter  is  calendared  for  consideration 
by  the  Commission,  and  if  the  Commission  decides  that  there  is  not  reason  to  believe  that 
a  violation  of  law  may  have  occurred,  the  Commission  shall  take  no  further  action  on  the 
complaint  other  than:  1)  inform  the  complainant  and  respondent  of  the  Commission's 
decision;  2)  at  the  Commission's  discretion,  issue  a  warning  letter  to  the  respondent;  or 
3)  at  the  Commission's  discretion,  refer  the  complaint  to  another  agency  for  its 
appropriate  action. 

D.  Commission  Decision  Not  to  Calendar.  If  the  Executive  Director  determines 
that  there  is  not  probable  cause  to  believe  that  a  violation  of  law  has  occurred,  and  if  after 
the  Executive  Director  informs  the  Commission  of  the  determination  the  Commission 
does  not  calendar  the  matter  for  consideration  pursuant  to  section  VI(A),  the  Executive 
Director  shall  take  no  further  action  except  that  he  or  she  may:  1)  inform  the  complainant 
and  respondent  of  the  Executive  Director's  decision;  2)  at  his  or  her  discretion,  issue  a 
warning  letter  to  the  respondent;  or  3)  at  his  or  her  discretion,  refer  the  complaint  to 
another  agency  for  its  appropriate  action. 

VII.  RECOMMENDATION  THAT  THERE  IS  PROBABLE  CAUSE  TO 
BELIEVE  A  VIOLATION  OF  LAW  HAS  OCCURRED 
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A.  Probable  Cause  Report.  When  the  Executive  Director  determines  there  is 
probable  cause  to  beHeve  a  violation  of  law  has  occurred,  the  Executive  Director  shall 
prepare  a  vvxitten  "probable  cause  report"  and  schedule  a  probable  cause  hearing.  The 
probable  cause  report  shall  contain  a  summan,'  of  the  laws  that  the  Executi\  e  Director 
believes  the  respondent(s)  violated  and  evidence  gathered  through  the  investigation, 
including  any  exculpatory  and  mitigating  information.  In  the  probable  cause  report,  the 
Executive  Director  may  present  statements  including  hearsay,  declarations  of 
investigators  or  others  relating  to  the  statements  of  witnesses,  or  the  examination  of 
physical  evidence.  Unless  otherwise  permitted  by  the  Commission  Chair  or  the 
Commission  Chair's  designee  for  good  cause  shown,  the  probable  cause  report  shall  not 
exceed  25  pages  excluding  attachments. 

B.  Delivery  of  Probable  Cause  Report  and  Notice  of  Probable  Cause  Hearing. 

The  Executive  Director  shall  deliver  to  each  respondent  a  copy  of  the  probable  cause 
report,  v^'ith  written  notice  of  the  date,  time  and  location  of  the  probable  cause  hearing,  at 
least  45  days  in  advance  of  the  hearing  date.  The  notice  shall  inform  each  respondent 
that  he  or  she  has  the  right  to  be  present  and  represented  by  counsel  at  the  probable  cause 
hearing. 

C.  Response  to  the  Probable  Cause  Report. 

1 .  Each  respondent  may  submit  a  written  response  to  the  probable  cause  report.  The 
response  may  contain  legal  arguments,  a  summary  of  evidence,  and  any  mitigating  or 
exculpator>'  information.  Unless  otherwise  permitted  by  the  Commission  Chair  or  the 
Commission  Chair's  designee  for  good  cause  shown,  the  response  shall  not  exceed  25 
pages  excluding  attachments. 

2.  Each  respondent  who  submits  a  response  must  deliver  the  response  no  later  than 
20  days  prior  to  the  date  of  the  probable  cause  hearing.  Unless  the  parties  agree  to 
deliver  materials  by  email,  the  respondent  must  deliver  a  total  of  eight  copies  of  the 
response  to  the  Executive  Director.  The  Executive  Director  must  then  immediately 
distribute  copies  of  the  response  to  the  Commission.  The  respondent  must  also  deliver 
one  copy  of  the  response  to  every  other  respondent  named  in  the  probable  cause  report. 

D.  Rebuttal .  The  Executive  Director  may  submit  evidence  or  argument  in  rebuttal 
to  a  response.  If  the  Executive  Director  chooses  to  do  so  the  Executive  Director  must 
deliver  the  rebuttal  to  the  Commission  and  each  respondent  named  in  the  probable  cause 
report  no  later  than  seven  days  prior  to  the  date  of  the  probable  cause  hearing.  Unless 
otherwise  permitted  by  the  Commission  Chair  or  the  Commission  Chair's  designee  for 
good  cause  shown,  the  rebuttal  shall  not  exceed  ten  pages  excluding  attachments. 

VUI.  PROBABLE  CAUSE  HEARING;  DETERMINATION  OF 

W  III  rilEK  AM)  WOW  K)  PR()(  KEO  W  ITH  A  HEARING  ON 

11  IE  \H  Ki  rs 

A.       (.cncral  Rules  and  Procedures. 


1.  Unless  otherwise  decided  by  the  Commission,  the  Commission  shall  sit  as  a 
hearing  panel  to  conduct  the  probable  cause  hearing.  The  Commission  may  assign  one  of 
its  members  to  conduct  the  probable  cause  hearing  and  submit  a  report  and 
recommendation  to  the  Commission. 

2.  Except  for  hearings  rcgardins  allagcd  willful  violations  of  the  Sunshme 
Ordinaiieej  tThe  hearing  shall  be  closed  to  the  pubHc  to  the  extent  permitted  by  state  law, 
unless  the  respondent  requests  that  the  probable  cause  hearing  be  held  in  public. 
Probable  cause  hearings  restu'dins  allcscd  willful  violations  of  the  Siinshin-e 
Ordinance  shall  be  held  at  a  public  mcetins  unless  otherwise  provided  in  state  or  local 

3.  Unless  otherwise  decided  by  the  Commission,  formal  rules  of  evidence  shall  not 
apply  to  the  probable  cause  hearing.  Neither  the  Executive  Director  nor  the  respondent(s) 
may  present  live  witness  testimony  at  the  probable  cause  hearing. 

4.  The  Commission  may  fmd  that  there  is  probable  cause  to  believe  a  violation  of 
law  has  occurred  only  if  a  person  of  ordinary  caution  and  prudence  would  conclude, 
based  on  the  evidence,  that  there  is  a  reasonable  ground  to  suspect  that  the  respondent  has 
committed  the  violation. 

B.       Probable  Cause  Determination. 

1 .  If  the  Commission  as  a  whole  conducts  the  probable  cause  hearing,  the 
Commission  shall  make  the  probable  cause  determination  no  later  than  45  days  after  the 
date  the  hearing  is  concluded.  If  the  Commission  assigns  one  of  its  members  to  conduct 
the  probable  cause  hearing,  the  assigned  member  shall  submit  a  report  and 
recommendation  to  the  Commission  no  later  than  30  days  after  the  date  the  hearing 
concludes,  and  the  Commission  shall  make  the  probable  cause  determination  no  later 
than  45  days  after  the  assigned  member  delivers  his  or  her  report  and  recommendation. 

2.  A  determination  that  there  is  probable  cause  to  believe  that  a  violation  of  law  has 
occurred  shall  be  based  on  the  entire  record  of  the  proceedings.  Each  Commissioner  who 
participates  in  the  decision  shall  certify  on  the  record  that  he  or  she  personally  heard  or 
read  the  testimony  (either  in  person  or  by  listening  to  a  tape  or  reading  the  transcript 
prepared  by  a  court  reporter)  and  reviewed  the  evidence,  or  otherwise  reviewed  the  entire 
record. 

3.  The  Commission  shall  not  make  a  finding  of  probable  cause  if  it  is  presented  with 
clear  and  convincmg  evidence  that,  prior  to  the  alleged  violation: 

(a)  the  respondent  had  requested  and  obtained  a  wxitten  opinion  from  the 
Commission; 

(b)  the  respondent,  in  requesting  the  opinion,  disclosed  truthfully  all  the  material 
facts  pertinent  to  the  case; 
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(c)  the  Commission  or  its  staff  issued  a  formal,  written  opinion  with  which  both  the 
District  Attorney  and  City  Attorney  concurred;  and 

(d)  the  respondent  committed  the  acts  or  violations  alleged  in  the  complaint  in  good- 
faith  reliance  upon  the  formal,  written  opinion  of  the  Commission. 

4.  If  the  Commission  determines  that  there  is  not  probable  cause  to  believe  a 

\  iolatiiMi  has  occurred,  the  Commission  shall  dismiss  the  complaint  and  take  no  further 
aciiiHi  on  ihc  complaint,  except:  1)  inform  the  complainant  and  each  respondent  of  the 
Commission's  decision;  2)  at  the  Commission's  discretion,  issue  a  warning  letter  to  the 
respondent;  or  3)  at  the  Commission's  discretion,  refer  the  complaint  to  another  agency 
for  its  appropriate  action. 

5.  I  r  the  Commission  determines  that  there  is  probable  cause  to  believe  a  violation  of 
iaw  has  occurred,  the  Commission  shall  announce  its  determination  in  open  session.  The 
announcement  shall  contain  a  summary  of  the  allegations  for  which  the  Commission 
determines  there  is  probable  cause  to  believe  a  violation  of  law  has  occurred  and  a 
cautionary  statement  that  each  respondent  is  presumed  to  be  irmocent  unless  and  until 
such  time  that  the  allegations  are  proved  in  a  subsequent  hearing  on  the  merits. 

C.       Determination  Ho>v  to  Proceed  with  Hearing  on  Merits. 

1.  Following  a  determination  of  probable  cause  by  the  Commission,  the  Commission 
shall  proceed  with  a  hearing  on  the  merits  of  the  complaint.  Unless  otherwise  decided  by 
the  Commission,  the  Commission  shall  sit  as  the  hearing  panel  to  hear  the  merits  of  the 
case.  The  Commission  may  also  sit  as  the  hearing  panel  to  hear  the  case,  v^-ith  an  outside 
hearing  officer  presiding,  or  designate  an  individual  Commissioner  or  an  outside  hearing 
officer  to  hear  the  case  and  file  a  report  and  recommendation  for  decision  by  the 
Commission. 

2.  The  Commission  shall  provide  for  resolution  of  preliminar>'  matters  in  advance  of 
the  hearing  on  the  merits.  Unless  otherwise  decided  by  the  Commission,  the  Commission 
Chair  shall  hear  and  decide  preliminary  matters  pursuant  to  Section  X,  subsection  B.  The 
Commission  alternatively  may  designate  an  individual  Commissioner  or  an  outside 
hearing  officer  to  hear  and  decide  preliminary  matters. 

3.  The  Corrmiissioner  or  hearing  officer  assigned  to  decide  preliminar>-  matters  shall 
also  be  authorized  to  provide  for  the  issuance  of  subpoenas. 

I).       Amending  Probable  Cause  Determination. 

Before  the  Executive  Director  has  scheduled  the  hearing  on  the  merits,  or  no  later  than  60 
days  prior  to  the  date  the  hearing  on  the  merits  is  scheduled  to  commence,  the  l:xeculive 
Director  may  request  that  the  Commission  amend  the  probable  cause  determination  to 
add  or  amend  allegations  or  charges  against  the  respondent.  If  the  Hxecutive  Director 
seeks  to  amend  the  probable  cause  detennination,  the  Executive  Director,  the 
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respondent(s)  and  the  Commission  shall  follow  the  procedures  set  forth  in  Sections  VII 
and  VIII,  and  the  Executive  Director  shall  issue  an  amended  accusation  and  notice  of  the 
hearing  on  the  merits  following  the  procedures  set  forth  in  Section  IX. 


IX.  ISSUANCE  OF  ACCUSATION;  SCHEDULING  AND  NOTICF  OF 
HEARING  ON  MERITS 

A.  Issuance  of  Accusation. 

Except  as  provided  in  Section  XI,  following  a  determination  of  probable  cause  by  the 
Commission,  the  Executive  Director  shall  issue  an  accusation.  The  accusation  shall 
clearly  specify  the  provisions  of  the  laws  that  each  respondent  allegedly  violated  and 
shall  set  forth  the  acts  or  omissions  with  which  each  respondent  is  charged.  The 
accusation  shall  hst  only  those  charges  for  which  the  Commission  made  a  determination 
of  probable  cause.  The  Executive  Director  shall  deliver  a  copy  of  the  accusation  to  each 
respondent  ten  days  after  the  Commission's  probable  cause  determination.  The 
accusation  is  a  public  document. 

The  Executive  Director  shall  present  the  case  in  support  of  the  accusation  at  the  hearing 
on  the  merits.  The  accusation  shall  be  the  charging  document  for  the  purpose  of  the 
hearing  on  the  merits.  The  commission  shall  not  find  that  any  respondent  has  committed 
a  violation  of  law  if  the  accusation  does  not  allege  such  a  violation  and  provide  the 
respondent  notice  of  the  basis  for  the  allegation. 

B.  Scheduling  and  Notice  of  Hearing  on  Merits. 

The  Executive  Director  shall  schedule  the  hearing  on  the  merits,  and  deliver  wxitten 
notice  of  the  date,  time  and  location  of  the  commencement  of  the  hearing  to  each 
respondent  at  least  45  days  prior  to  the  commencement  of  the  hearing.  The  notice  shall 
be  in  substantially  the  following  form: 

"You  are  hereby  notified  that  a  hearing  will  be  held 
before  the  Ethics  Commission  (or  name  of  hearing  officer 

or  assigned  Commissioner)  at  on  the  day  of  , 

20  ,  at  the  hour  of  ,  at  (location  of  ),  upon 

the  charges  made  in  the  accusation.  You  may  be  present 
at  the  hearing,  may,  but  need  not,  be  represented  by 
counsel,  may  present  any  relevant  evidence,  and  will  be 
given  an  opportunity  to  cross-examine  all  witnesses 
testifymg  against  you.  You  may  request  the  issuance  of 
subpoenas  to  compel  the  attendance  of  witnesses  and  the 
production  of  books,  documents  or  other  things  by 
applying  to  the  Commission  on  or  before  (date)." 

X.  DISCOVERY;  HEAREVG  BRIEFS;  PRELIMINARY  MATTERS. 
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A.  Discover}'.  The  Executive  Director  and  each  respondent  shall  be 
entitled  to  pre-hearing  discovery-  in  accordance  with  the  provisions  of 
California  Administrative  Procedure  Act,  Government  Code,  Title  2, 
Di\  ision  3.  Part  1.  Chapter  5,  section  1 1500  et  seq. 

B.  Resolution  of  Prcliminan  and  Procedural  Matters. 

1 .  The  Executive  Director  and  any  respondent  may  present  preliminary  matters, 
unrelated  to  the  merits  of  the  accusation,  to  the  assigned  Commissioner  or  hearing  officer 
designated  to  hear  such  matters  pursuant  to  Section  VIII,  subsection  C(2).  Preliminary 
matters  may  include,  but  are  not  limited  to,  the  following: 

(a)  procedural  matters; 

(b)  disqualification  of  any  member  of  the  Commission  from  participation  in  the 
hearing  on  the  merits; 

(c)  requests  for  dismissal  of  any  charges  in  the  accusation  because,  even  if  the 
allegations  set  forth  in  the  accusation  are  true,  those  charges  do  not  state  a 
violation  of  law  as  alleged; 

(d)  discovery  motions;  and 

(e)  any  other  matters  not  related  to  the  truth  or  falsity  of  the  factual  allegations  in  the 
accusation. 

2.  A  request  for  resolution  of  preliminary  matters  must  be  delivered  to  the  assigned 
Commissioner  or  hearing  officer  no  later  than  25  days  prior  to  the  commencement  of  a 
hearing  on  the  merits.  At  the  same  time  that  the  request  is  delivered  to  the  assigned 
Commissioner  or  hearing  officer,  the  requester  must  deliver  copies  of  the  request  to  the 
Executive  Director  and  every  other  respondent  named  in  the  accusation. 

3.  The  request  for  resolution  of  preliminary  matters  may  contain  legal  arguments 
and  a  summary  of  the  facts  underlying  the  request.  Unless  otherwise  permitted  by  the 
assigned  Commissioner  or  hearing  officer  for  good  cause  shown,  the  request  shall  not 
exceed  1 5  pages  excluding  attachments. 

4.  The  Executive  Director  or  each  respondent  may  submit  a  written  opposition  to  a 
request  for  resolution  of  preliminary  matters.  The  opposition  must  be  delivered  to  the 
assigned  Commissioner  or  hearing  officer  no  later  than  ten  days  after  the  date  of  delivery 
of  the  request.  At  the  same  time  that  the  opposition  is  delivered  to  the  assigned 
Commissioner  or  hearing  officer,  the  party  submitting  the  opposition  must  dcliN  cr  copies 
of  the  opposition  to  the  Executive  Director  and  every  other  respondent  nmncd  in  die 
accusation.  Unless  otherwise  permitted  by  the  assigned  Commissioner  or  hearing  officer 
for  good  cause  shown,  the  opposition  shall  not  exceed  ten  pages  excluding  attachments. 


5.  The  requestor  may  submit  a  written  reply  to  an  opposition.  The  reply  must  be 
dehvered  to  the  assigned  Commissioner  or  hearing  officer  no  later  than  five  days  after  the 
date  of  delivery  of  the  opposition.  At  the  same  time  that  the  reply  is  delivered  to  the 
assigned  Commissioner  or  hearing  officer,  the  party  submitting  the  reply  must  deliver 
copies  of  the  reply  to  the  Executive  Director  and  every  other  respondent  named  in  the 
accusation.  Unless  otherwise  permitted  by  the  assigned  Commissioner  or  hearing  officer 
for  good  cause  shown,  the  reply  shall  not  exceed  five  pages  excluding  attachments. 

6.  The  assigned  Commissioner  or  hearing  officer  shall  issue  a  written  decision  on 
each  request  for  resolution  of  preliminary  matters  no  later  than  five  days  prior  to  the 
commencement  of  the  hearing  on  the  merits. 

7.  The  Executive  Director  or  any  respondent  may  submit  a  written  request  for 
reconsideration,  by  the  Commission,  assigned  Commissioner  or  hearing  officer  who  will 
conduct  the  hearing  on  the  merits,  of  any  decision  made  on  preliminary-  matters.  A  part\' 
requesting  reconsideration  shall  deliver  the  request  on  the  Commission,  assigned 
Commissioner  or  hearing  officer,  and  the  Executive  Director  and  any  other  respondent, 
no  less  than  three  days  prior  to  the  hearing  on  the  merits. 

8.  Before  or  during  the  hearing  on  the  merits,  the  Executive  Director  and  any 
respondent  may  file  a  request  for  resolution  of  a  procedural  matter  affecting  the  conduct 
of  the  hearing.  This  request  shall  be  directed  to  the  Commissioner  or  hearing  officer 
designated  to  hear  preliminary  matters  pursuant  to  Section  VIII,  subsection  C(2).  The 
request  shall  follow  the  process  outlined  by  paragraphs  2  through  5  of  this  section,  except 
that  the  request  may  be  submitted  later  than  25  days  prior  to  the  commencement  of  the 
hearing  on  the  merits  but  may  not  be  submitted  after  the  conclusion  of  the  hearing  on  the 
merits.  If  either  party  requests  a  written  decision,  the  assigned  Commissioner  or  hearing 
officer  shall  issue  a  written  decision  no  later  than  20  days  after  the  date  of  the  request. 

C.  Hearing  Briefs. 

The  Executive  Director  shall,  and  any  respondent  may,  submit  a  hearing  brief  The  brief 
shall  outline  significant  legal  arguments  and  hst  evidence  and  witnesses  to  be  presented 
at  the  hearing.  The  brief  is  not  required  to  list  anticipated  rebuttal  evidence  or  rebuttal 
witnesses.  Unless  the  Commission  or  outside  hearing  officer  agrees  to  accept  briefs  by 
email,  six  copies  of  the  brief  shall  be  delivered  to  the  Commission,  assigned 
Commissioner,  or  outside  hearing  officer  no  later  than  20  days  prior  to  the  date  the 
hearing  on  the  merits  commences.  The  Executive  Director  shall  deliver  a  copy  of  the 
Executive  Director's  brief  to  each  respondent  named  in  the  accusation.  Each  respondent 
who  chooses  to  submit  a  brief  shall  deliver  copies  of  the  respondent's  brief  to  the 
Executive  Director  and  to  every  other  respondent  named  in  the  accusation. 

D.  Issuance  of  Hearing  Subpoenas. 
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The  Executive  Director  and  any  respondent  named  in  the  accusation  may  request  the 
issuance  of  subpoenas  for  the  attendance  of  witnesses  and  for  the  production  of 
documents  at  the  hearing  on  the  merits.  Requests  for  the  issuance  of  subpoenas  should  be 
delivered  no  later  than  20  days  prior  to  the  commencement  of  the  hearing  on  the  merits. 
The  request  shall  be  accompanied  by  a  declaration  specifying  the  name  and  address  of  the 
witnesses  and  setting  forth  the  materiality  of  their  testimony.  If  the  request  is  for  a 
document  subpoena,  it  shall  be  accompanied  by  a  declaration  which  includes  the 
following  information:  a  specific  description  of  the  documents  sought;  an  explanation  of 
why  the  documents  are  necessary  for  the  resolution  of  the  complaint;  and  the  name  and 
address  of  the  witness  who  has  possession  or  control  of  the  documents.  Subpoenas  may 
be  issued  upon  approval  of  the  Commission  or  the  Commissioner  or  hearing  officer 
designated  by  Section  VIII,  subsection  C(2). 

XI.  DISCOVERY  OF  EXCULPATORY  INFORMATION  AND 
DISMISSAL  OF  COMPLAINT  PRIOR  TO  HEARING  ON 
Tin:  MERITS 

A.  Discovery  of  Exculpatory  Information.  Following  the  delivery  of  the  probable 
cause  report,  if  the  Executive  Director  is  aware  of  or  discovers  any  exculpatory 
information  with  respect  to  any  charge  listed  in  the  accusation,  the  Executive  Director 
shall  notify  the  Commission  and  the  respondent(s)  of  this  information. 

B.  Dismissal  Recommendation.  After  a  determination  of  probable  cause  and  before 
a  hearing  on  the  merits,  the  Executive  Director  may  recommend  that  the  Commission 
dismiss  the  complaint.  The  Executive  Director  may  make  such  a  recommendation  based 
on  the  Executive  Director's  discovery  of  exculpatory  information  or  other  good  cause.  In 
such  situations,  if  he  or  she  has  not  done  so  already,  the  Executive  Director  is  not 
required  to  issue  an  accusation  and  the  Commission  need  not  hold  a  hearing  on  the 
merits,  unless  the  Commission  overrides  the  Executive  Director's  dismissal 
recommendation. 

C.  Commission  Consideration  of  Dismissal  Recommendation.  The  Executive 
Director  shall  present  the  dismissal  recommendation  and  the  reasons  for  the 
recommendation  to  the  Commission  in  a  public  memorandum.  Thereafter,  any  two  or 
more  members  of  the  Commission  may  cause  the  complaint  to  be  calendared  for 
consideration  by  the  full  Commission  in  open  session  at  the  next  Commission  meeting 
occurring  no  sooner  than  ten  days  from  the  date  the  Executive  Director  informs  the 
Commission  of  the  Executive  Director's  recommendation.  A  Commissioner's  request 
that  a  complaint  be  calendared  must  be  received  by  the  Executive  Director  no  fewer  than 
five  days  prior  to  the  date  of  the  meeting,  so  that  the  Executive  Director  may  comply  with 
the  applicable  notice  and  agenda  requirements.  If  two  or  more  members  of  the 
Commission  do  not  cause  the  complaint  to  be  calendared,  or  if  in  open  session  a  majoritN- 
of  the  Commission  does  not  vote  to  override  the  dismissal  recommendation,  the 
Commission  shall  take  no  further  action  on  the  complaint  except:  1)  inform  the 
complainant  and  each  respondent  of  the  Commission's  decision;  2)  at  the  Commission's 
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discretion,  issue  a  warning  letter  to  the  respondent;  or  3)  at  the  Commission's  discretion, 
refer  the  complaint  to  another  agency  for  it  appropriate  action. 

D.       Dismissal  or  Removal  of  Specific  Charges.  After  a  determination  of  probable 
cause  and  before  a  hearing  on  the  merits,  the  Executive  Director  may  decide  not  to 
proceed  with  a  specific  charge  listed  in  the  accusation.  If  the  Executive  Director  makes 
such  a  determination,  the  Executive  Director  shall  immediately  notify  in  writing  the 
respondent(s)  and  the  Commission  or  hearing  officer.  If  the  Executive  Director  provides 
such  notice,  the  Commission  shall  not  find  a  violation  based  on  the  specific  charge  or 
violation  after  a  hearing  on  the  merits. 

XII.     HEARING  ON  THE  MERITS 

A.       General  Rules  and  Procedures. 

1 .  Public  Hearing 

The  hearing  on  the  merits  shall  be  open  to  the  public,  provided  that  either  the  Executive 
Director  or  the  respondent(s)  may  request  that  the  Commission,  assigned  Commissioner 
or  hearing  officer  exclude  any  witnesses. 

2.  Standard  of  Proof 

The  Commission  may  determine  that  a  respondent  has  committed  a  violation  of  law  only 
if  a  person  of  ordinary  caution  and  prudence  would  conclude,  based  on  a  preponderance 
of  the  evidence,  that  the  respondent  has  committed  the  violation. 

3 .  Rules  of  Evidence 

All  evidence  admissible  in  an  administrative  proceeding  governed  by  the  California 
Administrative  Procedure  Act  shall  be  admissible  in  a  hearing  on  the  merits.  The 
Executive  Director  and  each  respondent  shall  have  the  right  to  call  and  examine 
witnesses  under  oath  or  affirmation,  to  introduce  exhibits,  to  cross-examine  and  impeach 
witnesses,  and  to  rebut  any  evidence  presented. 

4.  Exhibits 

Where  both  parties  stipulate  to  the  admissibility  of  an  exhibit,  the  parties  shall  so  ad\  ise 
the  Commission  in  advance  of  the  hearing.  For  all  other  exhibits,  each  partv"  may  move 
to  admit  a  particular  exhibit  at  the  hearing,  and  the  other  part}/-  shall  have  an  opportunitv- 
to  object  prior  to  the  ruling  on  the  admission. 


5,  Witnesses 


Witnesses  shall  be  examined  by  the  parties  as  follows:  direct  examination,  cross- 
examination,  re-direct.  After  the  parties  have  concluded  their  examination  of  a  witness, 
Commissioners  shall  have  an  opportunity  to  pose  questions  to  the  witness. 

6.       Oral  Argument 

At  the  hearing,  the  Executive  Director  and  each  respondent  shall  be  allowed  oral 
argument.  The  Commission,  assigned  Commissioner,  or  hearing  officer  shall  determine 
the  appropriate  length  for  the  arguments. 

B.  Findin«  of  Violation. 

If  the  Commission  as  a  Vvhole  conducts  the  hearing  on  the  merits,  the  Commission  shall 
determine,  no  later  than  45  days  after  the  date  the  hearing  is  concluded,  whether  the 
respondent  has  committed  a  violation  of  law.  If  the  Commission  assigns  one  of  its 
members  or  an  outside  hearing  officer  to  conduct  the  hearing  on  the  merits,  the  assigned 
member  or  hearing  officer  shall  submit  a  report  and  recommendation  to  the  Commission 
no  later  than  30  days  after  the  date  the  hearing  is  concluded.  Thereafter,  the  Commission 
shall  determine,  no  later  than  45  days  after  the  date  the  report  and  recommendation  is 
delivered,  whether  the  respondent  has  committed  a  violation  of  law. 

The  votes  of  at  least  three  Commissioners  are  required  to  fmd  a  violation  of  law.  The 
finding  of  a  violation  shall  be  supported  by  findings  of  fact  and  conclusions  of  law  and 
shall  be  based  on  the  entire  record  of  the  proceedings.  Each  Commissioner  who 
participates  in  the  decision  shall  certify  on  the  record  that  he  or  she  personally  heard  the 
testimony  (either  in  person  or  by  listening  to  a  tape  or  recording  of  the  proceeding)  and 
re\  iewed  the  evidence,  or  otherwise  reviev^'ed  the  entire  record  of  the  proceedings. 

C.  Administrative  Orders  and  Penalties. 

1 .        The  votes  of  at  least  three  Commissioners  are  required  to  impose  orders  and 
penalties  for  a  violation.  The  Commission  may  issue  orders  and  penalties  requiring  the 
respondent(s)  to: 

(a)  cease  and  desist  the  violation; 

(b)  file  any  reports,  statements  or  other  documents  or  information  required  by  law; 
and/or 

(c)  pay  a  monetary  penalty  to  the  general  fund  of  the  City  in  an  amount  permitted 
under  the  law  that  the  Commission  finds  the  respondent  has  violated,  or,  if  the  law 
does  not  specify  the  amount  of  the  monetary  penalty,  in  an  amount  up  to  five 
thousand  dollars  ($5,000)  for  each  violation,  or  three  times  the  amount  which  the 
respondent  failed  to  report  properly  or  unlawfully  contributed,  expended,  gave  or 
received,  whichever  is  greater. 


2.  When  deciding  on  an  order  and  penalties,  the  Commission  shall  consider  all  the 
relevant  circumstances  surrounding  the  case,  including  but  not  limited  to: 

(a)  the  severity  of  the  violation; 

(b)  the  presence  or  absence  of  any  intention  to  conceal,  deceive,  or  mislead; 

(c)  whether  the  violation  was  deliberate,  negligent  or  inadvertent; 

(d)  whether  the  violation  was  an  isolated  incident  or  part  of  a  pattern; 

(e)  whether  the  respondent  has  a  prior  record  of  violations  of  law;  and 

(f)  the  degree  to  which  the  respondent  cooperated  with  the  investigation  and 
demonstrated  a  willingness  to  remedy  any  violations. 

3 .  Unless  otherwise  ordered  by  the  Commission,  any  penalties  imposed  by  the 
Commission  must  be  paid  in  fall  by  the  respondent  within  90  days  of  the  Commission's 
decision. 

D.       Finding  of  No  Violation. 

If  the  Commission  determines  that  there  is  insufficient  evidence  to  establish  that  the 
respondent  has  committed  a  violation,  or  if  the  Commission  determines  that  there  is 
sufficient  evidence  to  establish  that  the  respondent  has  not  committed  a  violation,  the 
Commission  shall  publicly  announce  this  fact.  Thereafter,  the  Commission  shall  take  no 
further  action  on  the  complaint.  The  Executive  Director  shall  inform  each  respondent 
and  complainant  of  the  Commission's  determination. 

XIII.   MISCELLANEOUS  PROVISIONS 

A.  Ex  Parte  Communications. 

Once  a  complaint  is  filed,  no  Commissioner  or  staff  member  shall  engage  in  oral  or 
written  communications  outside  of  a  Commission  meeting,  interview  or  settlement 
conference  regarding  the  merits  of  an  enforcement  action  with  the  respondent  or 
complainant  or  any  person  communicating  on  behalf  of  the  respondent  or  complainant 
unless  the  communication  is  necessary  for  the  conduct  of  the  investigation  or 
enforcement  action. 

B.  Access  to  Complaints  and  Related  Documents  and  Deliberations. 

1.        Except  as  described  in  subsection  3  for  complaints  allcgins  violations  of  the 
San  Francisco  Sunshine  Ordinancc,-nNo  complaint,  response  thereto,  investigative  file 
or  information  contained  therein,  or  Commissioner  and  staff  deliberations  about 
complaints  shall  be  disclosed  except  as  necessary  to  the  conduct  of  an  investigation,  prior 
to  a  probable  cause  determination. 


2.         After  a  dcicrniinaiit)n  of  probable  cause,  the  probable  report,  the  response,  and 
the  rebuttal  shall  be  confidential,  unless  the  respondent  requested  that  the  probable  cause 
hearing  be  public.  All  investigative  documents,  including  notes  and  memoranda,  created 
prior  to  the  probable  cause  determination,  such  as  the  complaint,  shall  remain 
confidential,  except  that  the  Executive  Director  may  provide  a  copy  of  the  complaint  to 
the  respondent(s)  if  the  Executive  Director  determines  that  disclosure  is  necessary  to  the 
conduct  of  the  investigation.  All  investigative  documents,  including  notes  and 
memoranda,  created  by  the  Executive  Director  and  his  or  her  staff  after  the  probable 
cause  determination  shall  be  confidential,  except  for  the  accusation,  until  any  such 
documents  are  either  delivered  to  the  Commission  or  respondent(s),  introduced  as 
evidence  or  an  exhibit,  or  distributed  for  public  consumption,  such  as  an  agenda  or  press 
release. 


For  complaints  (tUei 


'illful  violations  of  the  San  Francisco  Sunshine 
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shall  not  be  disclosed  until  after  the  dismissal  of  a  complaint-e  

issued  its  final  decision  followins  the  hearing  on  the  merits. 

43.      In  addition  to  the  prohibition  on  ex  parte  communications  stated  in  Section  XIII, 
subsection  A,  except  at  a  public  meeting  of  the  Commission,  Commissioners  are 
prohibited,  prior  to  a  final  determination  on  the  merits  of  a  complaint,  from  engaging  in 
oral  or  written  communications  regarding  the  merits  of  a  complaint  or  enforcement  action 
with  any  person  or  entitv'  unless  the  communication  is  necessary  for  the  conduct  of  the 
investigation  or  enforcement  action.  After  a  final  determination  on  the  merits  of  a 
complaint.  Commissioners  may  discuss  matters  in  the  public  record. 


C.       Oaths  and  Affirmations. 


The  Commission,  and  individual  Commissioners  and  hearing  officers  assigned  to  conduct 
hearings,  may  administer  oaths  and  affirmations. 

D.       Selection  of  Designee  by  the  Executive  Director. 

Whenever  the  Executive  Director  designates  an  individual  other  than  a  member  of  the 
Commission  staff  to  perform  a  duty  arising  from  the  Charter  or  these  Regulations,  the 
Executive  Director  shall  notify  the  Commission  of  the  designation  no  later  than  the  next 
business  day. 


E.        Powers  and  Duties  of  Hearing  Officers. 
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1.  Unless  otherwise  provided,  whenever  the  Commission  assigns  an  individual 
Commissioner  or  hearing  officer  to  hear  any  matter  under  these  Regulations,  the  assigned 
Commissioner  or  hearing  officer  shall  have  the  same  authority,  and  be  subject  to  the 
same  restrictions,  as  the  Commission. 

2.  When  an  individual  Commissioner  or  a  hearing  officer  is  assigned  to  hear  and 
decide  preliminary  matters  in  advance  of  a  hearing  on  the  merits,  he  or  she  shall  make  an 
actual  determination.  This  determination  may  be  reviewed  by  the  Commission  upon 
request  by  the  Executive  Director  or  a  respondent,  pursuant  to  the  procedures  specified  in 
Section  X,  subsection  B(7). 

3.  When  an  individual  Commissioner  or  a  hearing  officer  is  assigned  to  conduct  a 
probable  cause  hearing  or  hearing  on  the  merits,  he  or  she  shall  submit  a  report  and 
recommendation  for  decision  by  the  Commission.  The  report  and  recommendation  shall 
contain  proposed  findings  of  fact  and  conclusions  of  law.  Copies  of  the  report  and 
recommendation  shall  be  delivered  to  the  Commission,  Executive  Director,  and  each 
respondent  no  later  than  30  days  after  the  date  the  hearing  is  concluded.  Thereafter,  the 
Executive  Director  shall  calendar  the  matter  for  consideration  at  the  next  Commission 
meeting  not  less  than  15  days  after  the  date  the  report  and  recommendation  is  delivered  to 
the  Commission. 

4.  When  the  Commission  sits  as  the  hearing  panel  to  hear  a  case,  with  an  outside 
hearing  officer  presiding,  the  hearing  officer  shall  rule  on  procedural  matters  and  on  the 
admission  and  exclusion  of  evidence  only,  and  shall  have  no  role  in  the  decision  on  the 
merits. 

F.  Statute  of  Limitations. 

1.  Unless  otherwise  stated  in  local  or  State  law,  for  statute  of  limitations  purposes, 
an  action  or  proceeding  for  administrative  penalties  is  brought  or  commenced  by  the 
Executive  Director  on  the  date  the  Executive  Director  delivers  the  probable  cause  report. 

2.  If  there  is  no  statute  of  limitations  for  violations  of  the  law  allegedly  violated,  the 
probable  cause  report  must  be  delivered  within  four  years  of  the  date  of  events  which 
form  the  basis  of  the  complaint,  or  the  date  that  the  events  constituting  the  basis  of  the 
complaint  were  discovered  by  the  Ethics  Commission,  whichever  is  later. 

G.  Extensions  of  Time  and  Continuances. 

Whenever  the  Executive  Director,  a  respondent,  or  a  witness  is  required  to  complete  an 
act  or  produce  materials  pursuant  to  these  Regulations,  that  party  may  request  an 
extension  of  time.  Requests  for  extensions  of  time  may  be  made  to  the  Commission 
Chair  or  the  Commission  Chair's  designee.  The  requester  must  deliver  the  request  to  the 
Commission  Chair  or  designee  and  provide  a  copy  of  the  request  to  all  other  parties  no 
later  than  ten  business  days  before  the  deadline  to  complete  an  act  or  produce  materials. 


The  Commission  Chair  or  designee  shall  have  the  discretion  to  consider  untimely 
requests.  The  Commission  Chair  or  designee  shall  approve  or  deny  the  request  within 
five  business  days  of  the  submission  of  the  request.  The  Commission  Chair  or  designee 
may  grant  the  request  only  upon  a  showing  of  good  cause. 

The  Executive  Director  or  any  respondent  may  request  the  continuance  of  a  hearing  date. 
The  requester  must  deliver  the  request  to  the  Commission  Chair  or  the  individual 
Commissioner  or  hearing  officer  assigned  to  hold  the  hearing,  and  provide  a  copy  of  the 
request  to  all  other  parties  no  later  than  ten  business  days  before  the  date  of  the  hearing. 
The  Commission  Chair  or  the  individual  Commissioner  or  hearing  officer  assigned  to 
hold  the  hearing  shall  have  the  discretion  to  consider  untimely  requests. 

The  Commission  Chair  or  the  individual  Commissioner  or  hearing  officer  assigned  to 
hold  the  hearing  shall  approve  or  deny  the  request  within  five  working  days  of  the 
submission  of  the  request.  The  Commission  Chair  or  the  individual  Commissioner  or 
hearing  officer  assigned  to  hold  the  hearing  may  grant  the  request  only  upon  a  shov/ing  of 
good  cause. 

H.  Referrals  to  Other  Enforcement  Agencies. 

At  any  time  after  the  filing  of  a  complaint,  the  Commission  or  Executive  Director  may 
refer  the  matter  to  another  government  agency  or  official  if  the  Conmiission  or  Executive 
Director  determines  that  the  agency  or  official  may  more  appropriately  resolve  the 
allegations  in  the  complaint  or  enforce  the  applicable  provisions  of  law.  A  copy  of  all 
information  gathered  by  the  Commission  staff  shall  be  sent  to  the  agency  or  official 
together  with  the  referral. 

A  determination  by  the  Executive  Director  or  the  Commission  that  no  further  action 
should  be  taken  on  a  matter  shall  not  prevent  any  other  government  agency  from 
initiating  its  own  enforcement  action,  including  disciplinary  action,  based  on  the  same 
allegations  and  facts. 

I.  Recordings  and  Transcripts. 

Ever>'  probable  cause  hearing  and  hearing  on  the  merits  shall  be  tape-recorded.  Where 
the  Commission  assigns  a  Commissioner  to  conduct  a  probable  cause  hearing,  and  where 
the  Commission  assigns  a  Commissioner  or  hearing  officer  to  conduct  a  hearing  on  the 
merits,  the  hearing  shall  also  be  recorded  stenographically.  The  Commission  shall  retain 
the  tapes  until  the  opportunity  for  legal  challenge  has  been  exhausted.  Copies  of  a  tape 
shall  be  available  to  the  respondent  upon  request. 

J.        Place  of  Delivery. 

1 .  Whenever  these  Regulations  require  delivery  to  the  Commission,  its  members,  or 
the  I-xeculive  Director,  delivery  shall  be  effected  at  the  Commission  office. 
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2.  Whenever  these  regulations  require  delivery  to  a  respondent  or  his  or  her 
committee,  delivery  shall  be  effective  and  sufficient  if  made  by  U.S.  mail,  personal 
delivery  or  any  other  means  of  delivery  agreed  upon  by  the  parties  under  section  II, 
subsection  F,  to: 

a.  If  the  respondent  is  a  City  employee,  to  the  address  listed  with  the 
(Controller/  Payroll)  as  the  employee's  current  address. 

b.  If  the  respondent  is  a  former  City  employee,  to  the  address  listed  with  the 
City's  retirement  system. 

c.  If  the  respondent  is  a  current  or  former  candidate  or  committee  registered 
with  the  Ethics  Commission,  to  the  address  provided  to  the  Ethics  Commission  by  that 
candidate  or  committee. 

d.  If  subsections  (a)  through  (c)  are  not  applicable,  to  an  address  reasonably 
calculated  to  give  notice  to  and  reach  the  respondent. 

It  is  the  responsibility  of  City  employees,  or  candidates  or  committees  who  file  reports 
with  the  Ethics  Commission,  to  maintain  accurate  addresses  with  relevant  Cit\- 
Departments.  The  Executive  Director  therefore  may  rely  on  those  addresses  in  canning 
out  the  objectives  of  the  Commission. 

3.  Delivery  is  effective  upon  the  date  of  delivery,  not  the  date  of  receipt. 
K.       Page  Limitations  and  Format  Requirements. 

Whenever  these  Regulations  impose  a  page  limitation,  a  "page"  means  one  side  of  an  814 
inch  by  1 1  inch  page,  with  margins  of  at  least  one  inch  at  the  left,  right,  top  and  bottom  of 
the  page,  typewritten  and  double-spaced  in  no  smaller  than  12  point  type.  Each  page  and 
any  attachments  shall  be  consecutively  numbered. 

L.       Public  Summary  of  Dismissed  Complaints. 

Notwithstanding  any  other  provision  of  these  regulations,  the  Executive  Director  may 
provide  a  public  summary  of  dismissed  complaints.  Such  summary'  may  include,  but 
need  not  be  limited  to,  a  generic  description  of  each  dismissed  complaint  and  a  summar>- 
of  the  reasons  for  dismissal,  provided  that  such  information  shall  comply  vvith  the 
confidentiality  requirements  of  the  Charter. 

M.      Conclusion  of  Hearing  on  the  Merits. 

For  the  purposes  of  these  Regulations,  a  hearing  on  the  merits  concludes  on  the  last  date 
on  which  the  Commission  hears  argument  or  testimony  in  the  proceeding. 


XIV.    STIPULATED  ORDERS 


A.  At  any  time  after  the  Commission  takes  jurisdiction  over  a  complaint,  the 
Executive  Director  may  enter  into  negotiations  with  a  respondent  for  the  purpose  of 
resolving  the  factual  and  legal  allegations  in  a  complaint  by  way  of  a  stipulation,  decision 
and  order.  Any  proposed  stipulation,  decision  and  order  shall  explicitly  state  that: 

(1)  the  proposed  stipulation,  decision  and  order  is  subject  to  approval  by  the 
Commission; 

(2)  the  respondent  knowingly  and  voluntarily  waives  any  and  all  procedural  rights 
under  the  law  and  these  Regulations; 

(3)  the  respondent  understands  and  acknowledges  that  the  stipulation  is  not  binding 
on  any  other  law  enforcement  agency,  and  does  not  preclude  the  Commission  or  its 
staff  from  referring  the  matter  to,  cooperating  with,  or  assisting  any  other 
government  agency  with  regard  to  the  matter,  or  any  other  matter  related  to  it; 

(4)  the  respondent  agrees  that  in  the  event  the  Commission  refuses  to  approve  the 
proposed  stipulation,  it  shall  become  null  and  void;  and 

(5)  in  the  event  the  Commission  rejects  the  proposed  stipulation  and  a  full 
evidentiary  hearing  before  the  Commission  becomes  necessary,  no  member  of  the 
Commission  shall  be  disqualified  because  of  prior  consideration  of  the  stipulation. 

B.  The  stipulated  order  shall  set  forth  the  pertinent  facts  and  may  include  an 
agreement  as  to  anything  that  could  be  ordered  by  the  Commission  under  its  authority 
pursuant  to  Charter  section  C3.699-13. 

C.  Once  the  Executive  Director  enters  into  a  stipulated  agreement  with  a  respondent, 
the  Executive  Director  shall  inform  the  Commission  of  this  stipulation.  Thereafter,  any 
two  or  more  members  of  the  Commission  may  cause  the  stipulation  to  be  calendared  for 
consideration  by  the  full  Commission  in  a  closed  session  at  the  next  Commission  meeting 
occurring  no  sooner  than  ten  days  from  the  date  the  Executive  Director  informs  the 
Commission  of  the  stipulated  agreement.  If  there  is  a  vacancy  on  the  Commission  or  if  a 
member  must  recuse  himself  or  herself  fi-om  consideration  of  the  stipulated  order,  one 
member  of  the  Commission  may  cause  the  stipulation  to  be  calendared.  Commissioners' 
requests  that  a  stipulated  agreement  be  calendared  for  consideration  by  the  full 
Commission  must  be  received  by  the  Executive  Director  no  fewer  than  five  days  prior  to 
the  date  of  the  meeting,  so  that  the  Executive  Director  may  comply  with  the  applicable 
notice  and  agenda  requirements. 

D.  Stipulated  orders  must  be  approved  by  the  Commission  and,  upon  approval,  must 
be  announced  publicly.  The  stipulated  order  shall  have  the  full  force  of  an  order  of  tlie 
Commission. 

XV.     SIM  U AHII.I  1^ 


20 


If  any  provision  of  these  Regulations,  or  the  appHcation  thereof  to  any  person  or 
circumstance,  is  held  invalid,  the  validity  of  the  remainder  of  the  Regulations  and  the 
applicability  of  such  provisions  to  other  persons  and  circumstances  shall  not  be  affected 
thereby. 
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San  Francisco  Administrative  Code 


CHAPTER  67: 

THE  SAN  FRANCISCO  SUNSHINE  ORDINANCE  OF  1999 


Article 

1.  IN  GENERAL 

n.  PUBLIC  ACCESS  TO  MEETINGS 

m.  PUBLIC  INFORMATION  AND  PUBLIC  RECORDS 

TV.  POLICY  IMPLEMENTATTON 


ARTICLE  I: 
m  GENERAL 


Sec.  67.1.        Findings  and  Purpose. 
Sec.  67.2.  Citation. 

SEC  67.1.  FINDINGS  AND  PURPOSE. 


The  Board  of  Supervisors  and  the  People  of  the  City  and  County  of  San  Francisco  find  and  declare: 

(a)  Governnient's  duty  is  to  serve  the  pubHc,  reaching  its  decisions  in  full  view  of  the  public. 

(b)  Elected  officials,  commissions,  boards,  councils  and  other  agencies  of  the  City  and  Count\-  exist  to  conduct  the 
people's  business.  The  people  do  not  cede  to  these  entities  the  right  to  decide  what  the  people  should  know  about  the 
operations  of  local  government. 

(c)  Although  California  has  a  long  tradition  of  laws  designed  to  protect  the  public's  access  to  the  workings  of 
government,  every  generation  of  governmental  leaders  includes  officials  who  feel  more  comfortable  conducting  public  business 
away  from  the  scrutiny  of  those  who  elect  and  employ  them.  New  approaches  to  government  constaniK-  offer  public  officials 
additional  ways  to  hide  the  making  of  public  policy  from  the  public.  As  government  evoKes,  so  must  the  laws  designed  to 
ensure  that  the  process  remains  visible. 

(d)  The  right  of  the  people  to  know  what  their  government  and  those  acting  on  behalf  of  their  government  are  doing  is 
fimdamental  to  democracy,  and  with  very  few  exceptions,  that  right  supersedes  any  other  polic}-  interest  government  officials 
may  use  to  prevent  public  access  to  informatioa  Only  in  rare  and  unusual  circumstances  does  the  public  benefit  from  albwing 
the  business  of  government  to  be  conducted  in  secret,  and  those  circumstances  should  be  carefiilly  and  narrowK-  defined  to 
prevent  public  officials  from  abusing  their  authority. 


(e)     Public  officials  who  attenpt  to  conduct  tlie  public's  business  in  secret  should  be  held  accountable  for  theii-  actions. 
(V  '  •;vwi  Governrnent  and  Siinshine  Ordinance,  eriforced  by  a  strong  Sunsliine  Ordinance  Task  Force,  can  protect 

L-  in  open  govemmenL 

(t)     Ihe  people  of  San  Francisco  enact  tliese  amendments  to  assure  that  the  people  of  the  Cit>'  remain  in  control  of  tlie 
government  they  have  created. 

(g)     Private  entities  and  indi\  idiuLs  and  enployecs  and  ofScials  of  the  City  and  County  of  San  Francisco  have  rights  to 
privacy  that  must  be  respected.  1  l(n\c\  cr.  when  a  person  or  entity  is  before  a  policy  body  or  passive  meeting  body,  that 
person,  and  the  public,  has  ilic  i  ijIu     an  open  and  public  process. 

■  <  >  \rp  s  IN ').;,  amended  by  Proposition  G.  1 1/2/99) 

SIX  .67.2.  C  ITATION. 

Tliis  Cliapter  may  be  cited  as  tlie  San  Francisco  Sunshine  Ordinance. 

(Added  b>  Ord.  265-93,  App.  8/18/93;  amended  by  Proposition  G,  1 1/2/99) 

ARTICLE  II: 
PUBLIC  ACCESS  TO  MEETINGS 


Sec. 

67.3. 

Detinitions. 

Sec. 

67.4. 

Passive  Meetings. 

Sec. 

67.5. 

Meetings  To  Be  Open  and  Public;  Application  of  Brown  Act. 

Sec. 

67.6. 

Conduct  of  Business;  Time  and  Place  For  Meetings. 

Sec. 

67.7. 

Agenda  Requirements;  Regular  Meetings. 

Sec. 

67.7-1. 

Public  Notice  Requirements. 

Sec. 

67.8. 

Agenda  Disclosures:  Closed  Sessions. 

Sec 

67.8-1. 

Additional  Requirements  for  Closed  Sessions. 

Sec. 

67.9. 

Agendas  and  Related  Materials:  Public  Records. 

Sec 

67.10. 

Cbsed  Sessbns:  Permitted  Topics. 

Sec 

67. 11. 

Siaiemcnt  of  Reasons  I- or  Closed  Sessions. 

Sec 

67.12. 

Disclosure  of  Closed  Session  Discussions  and  Actions. 

Sec 

67.13. 

Barriers  lo  AttciidaiKC  I'rohibilcd. 

Sec 

67.14. 

Video  and  Audio  Recording,  f  ilming  and  Still  Photography. 

Sec.  67.15. 


Public  Testimony. 


Sec.  67.16.  Minutes. 

Sec.  67.17.       Public  Comment  By  Members  of  Policy  Bodies. 

SEC.  67.3.  DEFINITIONS. 

Whenever  in  this  Article  the  following  words  or  phrases  are  used,  they  shall  have  the  following  meanings: 

(a)  "City"  shaE  mean  the  City  and  County  of  San  Francisco. 

(b)  'Meeting"  shall  mean  any  of  the  following: 

(1)  A  congregation  of  a  majority  of  the  members  of  a  policy  body  at  the  same  time  and  place; 

(2)  A  series  of  gatherings,  each  of  which  involves  less  than  a  majority  of  a  policy  body,  to  hear,  discuss  or  deliberate 
upon  any  item  that  is  within  the  subject  matter  jurisdiction  of  the  City,  if  the  cumulative  result  is  that  a  majorit>'  of  members  has 
become  involved  in  such  gatherings;  or 

(3)  Any  other  use  of  personal  intermediaries  or  communications  media  that  could  permit  a  majorit\-  of  the  members 
of  a  policy  body  to  become  aware  of  an  item  of  business  and  of  the  views  or  positions  of  other  members  with  respect  thereto, 
and  to  negotiate  consensus  thereupon. 

(4)  'Meeting"  shall  not  include  any  of  the  following: 

(A)  Individual  contacts  or  conversations  between  a  member  of  a  policy  body  and  another  person  that  do  not 
convey  to  the  member  the  views  or  positions  of  other  members  upon  the  subject  matter  of  the  contact  or  conversation  and  in 
which  the  member  does  not  soKcit  or  encourage  the  restatement  of  the  views  of  the  other  members; 

(B)  The  attendance  of  a  majority  of  the  members  of  a  policy  body  at  a  regional,  statewide  or  national  conference, 
or  at  a  meeting  organized  to  address  a  topic  of  local  community  concern  and  open  to  the  public,  provided  that  a  majority,  of 
the  members  refrains  from  using  the  occasion  to  collectively  discuss  the  topic  of  the  gathering  or  any  other  business  within  tlie 
subject  matter  jurisdiction  of  the  City;  or 

(C)  The  attendance  of  a  majority  of  the  members  of  a  policy  body  at  a  purely  social  recreational  or  ceremonial 
occasion  other  than  one  sponsored  or  organized  by  or  for  the  policy  body  itself  provided  that  a  majorit\-  of  the  members 
refrains  from  using  the  occasion  to  discuss  any  business  within  the  subject  matter  jurisdiction  of  this  bod\-.  A  meal  gathering  of 
a  policy  body  before,  during  or  after  a  business  meeting  of  the  body  is  part  of  that  meeting  and  shaD  be  conducted  onK'  under 
circumstances  that  permit  public  access  to  hear  and  observe  the  discussion  of  members.  Such  meetings  shall  not  be  conducted 
in  restaurants  or  other  accommodations  where  public  access  is  possible  only  in  consideration  of  making  a  purchase  or  some 
other  payment  of  value . 

|l  (C- 1  )*     The  attendance  of  a  majority  of  the  members  of  a  policy  body  at  an  open  and  noticed  meeting  of  a 

standing  committee  of  that  body,  provided  that  the  members  of  the  policy  body  who  are  not  members  of  the  standing 
committee  attend  only  as  observers. 

(D)  Proceedings  of  the  Department  of  Social  Services  Child  Welfare  Placement  and  Re\-iew  Committee  or 
similar  committees  which  exist  to  consider  confidential  information  and  make  decisions  regarding  Department  of  Social 
Services  clients. 


(c)  'Passive  meeting  body"  shall  mean: 

(1)  Advisor)'  comminees  created  h\  tlie  initiative  of  a  member  of  a  policy  body,  tlie  Mayor,  or  a  department  head; 

(2)  Any  group  that  meets  to  discuss  vvitli  or  advise  the  Mayor  or  any  Department  Head  on  fecal,  economic,  or 
policy  issues; 

(3)  Social,  recreatbnal  or  ceremonial  occasions  sponsored  or  organized  by  or  for  a  policy  body  to  which  a  majority 
of  llie  body  has  been  invited. 

(4)  "Passixe  meeting  bod\ "  shall  not  include  a  committee  that  consists  solely  of  employees  of  the  City  and  Cotinty  of 
San  Francisco  created  by  the  initiative  of  a  member  of  a  policy  body,  the  Mayor,  or  a  department  head; 

(5)  Notwithstanding  the  provisions  of  paragraph  (4)  above,  'Passive  meeting  body"  shall  include  a  committee  that 
consists  solely  of  enployees  of  the  City  and  County  of  San  Francisco  when  such  committee  is  reviewing,  devebping, 
niodif)Tno,  or  creating  City  policies  or  procedtires  relating  to  the  public  health,  safety,  or  welfere  or  relating  to  services  for  the 
homeless; 

(d)  'PolicN'  Body"  shall  mean: 

(1)  llie  Board  of  Supervisors; 

(2)  Any  other  board  or  commission  enumerated  in  the  Charter; 

(3)  Any  board,  commission,  committee,  or  other  body  created  by  ordinance  or  resolution  of  the  Board  of 
Supervisors; 

(4)  Any  advisory  board,  commission,  committee  or  body,  created  by  the  initiative  of  a  policy  body; 

(5)  Any  standing  committee  of  a  policy  body  irrespective  of  its  composition. 

(6)  'Policy  Body"  shall  not  include  a  committee  which  consists  solely  of  employees  of  the  City  and  County  of  San 
Francisco,  unless  such  committee  was  established  by  Charter  or  by  ordinance  or  resolution  of  the  Board  of  Supervisors. 

(7)  Any  advisory  board,  commission,  committee,  or  council  created  by  a  federal  State,  or  local  grant  whose 
members  are  appointed  by  City  oflBcials,  employees  or  agents. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Ord.  129-98,  App.  4/17/98;  Proposition  G,  1 1/2/99) 

Editor's  note 

"'/■/;<■  i/riif;rr\  of  Prn^nsii ion  G  (November  2.  1999)  inadvertently  omitted  section  6''.3(h)(4)(C-l),  formerly  section 

6~  //;.         n!  ih.c  ordintiiicc  siihmilled  to  the  voters. 


SEC.  67.4.  PASSIVE  MEETINGS. 

(a)     All  gadierings  of  passive  meeting  bodies  shall  be  accessible  to  individuals  upon  inquiiy  and  to  tlic  extent  possible 
consistent  with  the  facilities  in  which  llicy  occur. 

(1)  Such  gatlierings  need  not  be  loimilly  noticed,  except  on  tlic  City's  website  \\hcne\cr  possil^lc.  although  tlic  time, 
pbcc  and  nature  of  the  gathering  sliall  be  discbsed  upon  inquiiy  b\  a  nx.Miihcr  oftlic  [nihlic,  and  an\  agenda  aclualK  prepared 
for  the  gathering  shall  be  accessible  to  such  inquirers  as  a  public  record. 


(2)  Such  gatherings  need  not  be  conducted  in  any  particular  space  for  the  accommodation  of  members  of  the  public, 
although  members  of  the  public  shall  be  permitted  to  observe  on  a  space  available  basis  coasLstcnt  widi  legal  and  practical 
restrictions  on  occupancy. 

(3)  Such  gatherings  of  a  business  nature  need  not  provide  opportunities  for  comment  by  members  of  the  public, 
although  the  person  presiding  may,  in  his  or  her  discretion,  entertain  such  questions  or  comments  from  spectators  as  may  be 
relevant  to  the  business  of  the  gathering. 

(4)  Such  gatherings  of  a  social  or  ceremonial  nature  need  not  provide  refreshments  to  spectators. 

(5)  Gatherings  subject  to  this  subsection  include  the  following:  advisory  committees  or  other  multimember  bodies 
created  in  writing  or  by  the  initiative  oi^  or  othei"wise  primarily  formed  or  existing  to  serve  as  a  no n- governmental  advisor  to,  a 
member  of  a  policy  body,  the  Mayor,  the  City  Administrator,  a  department  head,  or  any  elective  officer,  and  social, 
recreational  or  ceremonial  occasions  sponsored  or  organized  by  or  for  a  policy  body  to  Vvhich  a  majorirv  of  the  body  has  been 
invited.  This  subsection  shall  not  apply  to  a  committee  which  consists  solety  of  employees  of  the  City  and  Couni_\  of  San 
Francisco. 

(6)  Gatherings  defined  in  subdivision  (5)  may  hold  closed  sessions  under  circumstances  allowed  b\  this  Aniclc. 

(b)     To  the  extent  not  inconsistent  with  State  or  federal  law,  a  policy  body  shall  include  in  any  conu-act  w  ith  an  entit\-  tliat 
owns,  operates  or  manages  any  property  in  which  the  City  has  or  will  have  an  ownership  interest,  including  a  mortgage,  and 
on  which  the  entity  performs  a  government  fimction  related  to  the  furtherance  of  health,  safety  or  welfare,  a  requii-emcni  that 
any  meeting  of  the  governing  board  of  the  entity  to  address  any  matter  relating  to  the  property  or  its  government  related 
activities  on  the  property,  or  performance  under  the  contract  or  grant,  be  conducted  as  provided  in  Subdi\  ision  (a)  of  iliLs 
section.  Records  made  available  to  the  governing  board  relating  to  such  matters  shall  be  Ekewise  available  to  the  public,  at  a 
cost  not  to  exceed  the  actual  cost  up  to  10  cents  per  page,  or  at  a  higher  actual  cost  as  demonstrated  in  writing  to  such 
governing  board. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Ord.  287-96,  App.  7/12/96;  Proposition  G,  1 1/2/99) 

SEC.  67.5.  MEETINGS  TO  BE  OPEN  AND  PUBLIC;  APPLICATION  OF 
BROWN  ACT. 


AH  meetings  of  any  policy  body  shall  be  open  and  public,  and  governed  by  the  provisions  of  the  Ralph  M.  Brown  .-Xct 
(Government  Code  Sections  54950  et.  seq.)  and  of  this  Article.  Li  case  of  inconsistent  requirements  under  the  Brown  Act  and 
this  Article,  the  requirement  which  would  result  in  greater  or  more  expedited  public  access  shall  appK'. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Proposition  G,  1 1/2/99) 

SEC.  67.6.  CONDUCT  OF  BUSINESS;  TIME  AND  PLACE  FOR  MEETESGS. 

II 

(a)  Each  policy  body,  except  for  advisory  bodies,  shall  establish  by  resolution  or  motion  the  time  and  place  for  holding 
regular  meetings. 

(b)  Unless  otherwise  required  by  state  or  federal  law  or  necessary  to  inspect  real  propertv"  or  personal  property  which 
cannot  be  conveniently  brought  within  the  territory  of  the  City  and  County  of  San  Francisco  or  to  meet  with  residents  residing 
on  property  owned  by  the  City,  or  to  meet  with  residents  of  another  jurisdiction  to  discuss  actions  of  the  poUcy  body  that 
affect  those  residents,  all  meetings  of  its  policy  bodies  shall  be  held  within  the  City  and  Count\-  of  San  Francisco. 

(c)  If  a  regular  meeting  would  otherwise  &11  on  a  holiday,  it  shall  instead  be  held  on  the  next  business  day,  unless 


Licn\ise  rescheduJed  in  advance. 


(d)  because  of  fire,  flood,  eartliquake  or  otJier  emergency,  it  would  he  unsafe  to  meet  at  the  regular  meeting  place, 
meetings  may  be  held  for  the  duration  of  tlie  emergenc\'  at  some  otlier  place  specified  by  the  policy  bod\'.  The  change  of 
meeting  site  sliali  be  announced,  by  the  most  rapid  means  of  communication  available  at  the  time,  in  a  notice  to  the  local  media 
who  have  requested  written  notice  of  special  meetings  pursuant  to  Government  Code  Section  54956.  Reasonable  attempts 
shall  be  made  to  contact  otlicrs  regarding  tiic  change  in  meeting  location. 

(e)  Meetings  of  passive  meeting  bodies  as  specified  in  Section  67.6(d)(4)  of  this  article  shall  be  preceded  by  notice 
dclisercd  personally  or  by  mail  e-maiL  or  facsimile  as  reasonably  requested  at  least  72  hours  before  the  time  of  such  meeting 
to  each  person  who  has  requested,  in  writing,  notice  of  such  meeting.  If  the  advisory  body  elects  to  hold  regular  meetings,  it 
sliall  provide  by  bylaws,  or  whatever  other  rule  is  utilized  by  that  advisory  body  for  the  conduct  of  its  business,  for  the  time 
and  pbce  for  holding  such  regular  meetings.  In  such  case,  no  notice  of  regular  meetings,  other  than  the  posting  of  an  agenda 
pui-suant  to  Section  67.7  of  this  article  in  tlie  place  used  by  the  policy  body  which  it  advises,  is  required. 

(t)     Specbl  meetings  of  any  policy  body,  including  advisory  bodies  that  choose  to  establish  regular  meeting  times,  may  be 
called  at  an\  time  by  die  presiding  oflicer  tliereof  or  by  a  majority  of  the  members  thereof,  by  delivering  personal!)'  or  by  mail 
written  notice  to  each  member  of  such  policy  body  and  the  local  media  who  have  requested  written  notice  of  special  meetings 
in  writing.  Such  notice  of  a  special  meeting  shall  be  delivered  as  described  in  (e)  at  least  72  hours  before  the  time  of  such 
meeting  as  specified  in  the  notice.  The  notice  shall  specify  the  time  and  place  of  the  special  meeting  and  the  business  to  be 
ti^ansacted.  No  other  business  shall  be  considered  at  such  meetings.  Such  written  notice  may  be  dispensed  with  as  to  any 
member  who  at  or  prior  to  the  time  the  meeting  convenes  files  with  the  presiding  officer  or  secretary  of  the  body  or 
commission  a  written  waiver  of  notice.  Such  waK'er  may  be  given  by  telegram  Such  written  notice  may  also  be  dispensed  v/ith 
as  to  any  member  who  is  actualK'  present  at  the  meeting  at  the  time  it  convenes.  Each  special  meeting  shall  be  held  at  the 
regular  meeting  place  of  the  policy  body  except  tliat  the  policy  body  may  designate  an  alternate  meeting  place  provided  that 
such  alternate  location  is  specified  in  the  notice  of  the  special  meeting;  ftirther  provided  that  the  notice  of  the  special  meeting 
sliall  be  given  at  least  1 5  days  prior  to  said  special  meeting  being  held  at  an  alternate  location.  This  provision  shall  not  apply 
where  the  altemative  meeting  location  is  located  within  the  same  building  as  the  regular  meeting  place. 

(g)     If  a  meeting  must  be  canceled,  continued  or  rescheduled  for  any  reason,  notice  of  such  change  shaO  be  provided  to 
the  public  as  soon  as  is  reasonably  possible,  including  posting  of  a  cancellation  notice  in  tlie  same  manner  as  described  in 
Section  67.7(c),  and  mailed  notice  if  sufficient  time  permits. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Proposition  G,  1 1/2/99) 

SIX.  67.7.  AGENDA  RI  QUIREMENTS;  REGLTLAR  MEETINGS. 

(a)  At  least  72  hours  before  a  regular  meeting,  a  policy  body  shaO  post  an  agenda  containing  a  meaningllil  description  of 
each  item  of  business  to  be  transacted  or  discussed  at  the  meeting.  Agendas  shall  specify  for  each  item  of  business  the 
proposed  actbn  or  a  statement  the  item  is  for  discussion  only.  In  addition,  a  policy  body  shall  post  a  current  agenda  on  its 
Internet  site  at  least  72  hours  before  a  regular  meeting. 

(b)  A  descriptbn  is  meaningftil  if  it  is  sufficiently  clear  and  specific  to  alert  a  person  of  average  intelligence  and  education 
whose  interests  are  affected  by  the  item  that  he  or  she  may  have  reason  to  attend  the  meeting  or  seek  more  inlbmiation  on  tlie 
item.  The  descriptbn  should  be  brie^  concise  and  written  in  plain,  easily  understood  English.  It  shall  refer  to  any  e>cplanator\ 
documents  that  have  been  provided  to  the  policy  body  in  connection  with  an  agenda  item,  such  as  correspondence  or  reports, 
and  such  docuincnLs  shall  be  posted  adjacent  to  the  agenda  or.  if  such  documents  are  of  more  than  one  page  in  lengtli  made 
avaibbic  for  public  inspection  and  copying  at  a  kKation  indicated  on  die  agenda  during  nomial  ofiicc  lioiu-s. 

(c)  The  agenda  shall  specify  die  time  and  location  of  die  rcgubr  meeting  and  shall  be  posted  in  a  location  diat  is  freely 
accessible  to  members  of  die  public. 


(d)  No  action  or  discussion  shall  be  undertaken  on  any  item  not  appearing  on  the  posted  agenda,  except  that  members 
of  a  policy  body  may  respond  to  statements  made  or  questions  posed  by  persons  exercising  their  public  testimony  rights,  to 
the  extent  of  asking  a  question  for  clarification,  providing  a  reference  to  staflf  or  other  resources  for  factual  information,  or 
requesting  staff  to  report  back  to  the  body  at  a  subsequent  meeting  concerning  the  matter  raised  by  such  testimony. 

(e)  Notwithstanding  Subdivision  (d),  the  policy  body  may  take  action  on  items  of  business  not  appearing  on  the  posted 
agenda  under  any  of  the  following  conditions: 

(1)  Upon  a  determination  by  a  majority  vote  of  the  body  that  an  accident,  natural  disaster  or  work  force  disruption 
poses  a  threat  to  public  health  and  safety. 

(2)  Upon  a  good  feith,  reasonable  determination  by  a  two-thirds  vote  of  the  body,  or,  if  less  dian  two-tliirds  of  the 
members  are  present,  a  unanimous  vote  of  those  members  present,  that  (A)  the  need  to  take  immediate  action  on  the  item  is 
so  imperative  as  to  threaten  serious  injury  to  the  public  interest  if  action  were  deferred  to  a  subsequent  special  or  regular 
meeting,  or  relates  to  a  purely  commendatory  action,  and  (B)  that  the  need  for  such  action  came  to  die  attention  of  the  body 
subsequent  to  the  agenda  being  posted  as  specified  in  subdivision  (a). 

(3)  The  item  was  on  an  agenda  posted  pursuant  to  subdivision  (a)  for  a  prior  meeting  of  the  body  occurring  not  more 
than  five  calendar  days  prior  to  the  date  action  is  taken  on  the  item,  and  at  the  prior  meeting  the  item  was  continued  to  the 
meeting  at  which  action  is  being  taken. 

(f)  Each  board  and  commission  enumerated  in  the  Charter  shall  ensure  that  agendas  for  regular  and  special  meetings  are 
made  available  to  speech  and  hearing  impaired  persons  through  telecommunications  devices  for  the  dea^  telecommunications 
relay  services  or  equivalent  systems,  and,  upon  request,  to  sight  impaired  persons  through  Braille  or  enlarged  type. 

(g)  Each  policy  body  shall  ensure  that  notices  and  agendas  for  regular  and  special  meetings  shall  include  the  folbu  ing 
notice: 

KNOW  YOUR  RIGHTS  UNDER 
THE  SUNSHINE  ORDINANCE 

(Chapter  67  of  the 
San  Francisco  Admmistrative  Code) 

Government's  duty  is  to  sei-ve  the  public,  reaching  its  decisions  in  M  view  of  the  public. 

Commissions,  boards,  councils  and  other  agencies  of  the  City  and  County  exist  to  conduct  the  people's  business.  This 
ordinance  assures  that  deliberations  are  conducted  before  the  people  and  that  City  operations  are  open  to  the  people's 
review. 

FOR  MORE  INFORMATION 
ON  YOUR  RIGHTS  UNDER  THE  SUNSHINE 
ORDINANCE  OR  TO  REPORT  A  VIOLATION 
OF  THE  ORDINANCE,  CONTACT  THE 
SUNSHINE  ORDINANCE  TASK  FORCE. 

(h)  Each  agenda  of  a  policy  body  covered  by  this  Sunshine  Ordinance  shall  include  the  address,  area  code  and  phone 
number,  &x  number,  e-mail  address,  and  a  contact  person's  name  for  the  Sunshine  Ordinance  Task  Force.  Lnformatbn  on 
how  to  obtain  a  free  copy  of  the  Sunshine  Ordinance  shall  be  included  on  each  agenda. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Ord.  292-95,  App.  9/8/95;  Ord.  185-96.  App.  5  8  96;  Proposition  G.  II  2  99i 

SEC.  67.7-1.  PUBLIC  NOTICE  REQUIREMENTS. 

m 


(a)  An\'  public  notice  that  is  mailed,  posted  or  published  by  a  City  department,  board,  agency  or  commission  to 
residents  residing  within  a  specific  area  to  inform  those  residents  of  a  matter  that  may  impact  their  propert}'  or  that 
neighborhood  area,  shall  be  brief^  concise  and  written  in  plain,  easily  understood  English. 

(b)  The  notice  should  inform  the  residents  of  the  proposal  or  planned  activity,  the  length  of  time  planned  for  the  activitv', 
llie  efiect  of  the  proposal  or  activitv'.  and  a  telephone  contact  for  residents  who  have  questions. 

(c)  If  tlie  notice  infomis  tlie  public  of  a  public  meeting  or  hearing,  tiien  the  notice  shall  state  that  persons  who  are  unable 
to  attend  tlie  public  nx^eting  or  hearing  may  submit  to  tlie  City,  by  the  time  the  proceeding  begins,  written  comments  regarding 
tlie  subject  of  tiie  meeting  or  hearing,  tiiat  tliese  comments  will  be  made  a  part  of  tlie  official  public  record,  and  that  the 
comnrnts  w  ill  be  brouglit  to  tlie  attention  of  the  person  or  persons  conducting  the  public  nxeting  or  hearing.  The  notice  should 
also  state  tlie  name  and  address  of  die  person  or  persons  to  whom  those  written  comments  should  be  submitted. 

.  *..:.u.:  ••>  n-.i  IS \pp  5  S  >i():  amended  by  Proposition  G,  1 1:2,99) 

SI  C  .  67.8.  AGENDA  DISCLOSURES:  CLOSED  SESSIONS. 


(a)     In  addition  to  the  brief  general  description  of  items  to  be  discussed  or  acted  upon  in  open  and  public  session,  the 
agenda  posted  pursuant  to  Government  Code  Section  54954.2,  any  mailed  notice  given  pursuant  to  Government  Code 
Section  54954. 1 ,  and  any  call  and  notice  delivered  to  the  local  media  and  posted  ptirsuant  to  Government  Code  Section 
54956  shall  specify  and  disclose  the  nature  of  any  closed  sessions  by  providing  all  of  the  following  information: 

(1)  With  respect  to  a  closed  session  held  pursuant  to  Government  Code  Section  54956.7: 
LICENSE/PERJVQT  DETERMINATION: 

 applicant(s) 

The  space  shall  be  used  to  specify  the  number  of  persons  whose  applications  are  to  be  reviewed. 

(2)  Witli  respect  to  every  item  of  business  to  be  discussed  in  closed  session  pursuant  to  Government  Code  Section 
54956.8: 

CONFERENCE  WITH  REAL  PROPERTY 

NEGOTIATOR 

Property: 

Person(s)  negotiating: 

Under  negotiatbn: 

Price:  Terms  of  payment:  Both:  

The  space  under  "Property"  shall  be  used  to  list  an  address,  including  cross  streets  where  applicable,  or  otlier  description 
or  name  which  permits  a  reasonably'  ready  identification  of  each  parcel  or  structure  subject  to  negotiation.  Tlie  space  under 
'Person(s)  negotiating"  shall  be  used  to  identify  the  person  or  persons  widi  whom  negotiations  conceming  that  property'  are  in 
progress.  The  spaces  under  "Under  negotiation"  sliall  be  checked  off  as  applicable  to  indicate  wliich  issues  are  to  be 
discussed. 

(3)  With  respect  to  every  item  of  business  to  be  discussed  in  closed  session  pui-suiint  to  Cio\ernment  Code  Section 
54956.9,  citlicr: 


CONFERENCE  WITH  LEGAL  COUNSEL 
Existing  litigation: 


Unspecified  to  protect  service  of  process 
Unspecified  to  protect  settlement  posture 


or: 

CONFERENCE  WITH  LEGAL  COUNSEL 

Anticipated  litigation:  As  defendant  As  plaintiff 

The  space  under  'Existing  litigation"  shall  be  used  to  specifically  identify  a  case  under  discussion  pursuant  to  siihdiv'isbn  (a) 
of  Government  Code  Section  54956.9,  including  the  case  name,  court,  and  case  number,  unless  the  idcniilicaiioii  would 
jeopardize  the  City's  ability  to  effectuate  service  of  process  upon  one  or  more  unserved  parties,  in  vshich  iiisiancc  ilic  space  in 
the  next  succeeding  line  shall  be  checked,  or  unless  the  identification  would  jeopardize  the  City's  ability  to  conclude  existing 
settlement  negotiations  to  its  advantage,  in  which  instance  the  space  in  the  next  succeeding  line  shall  be  checked.  If  the  closed 
session  is  called  pursuant  to  subdivision  (b)  or  (c)  of  Section  54956.9,  the  appropriate  space  shall  be  checked  under 
"Anticipated  litigation"  to  indicate  the  City's  anticipated  position  as  defendant  or  plaintiff  respectively.  If  more  than  one  instance 
of  anticpated  litigation  is  to  be  reviewed,  space  may  be  saved  by  entering  the  number  of  separate  instances  in  the  "As 
defendant"  or  "As  plaintiff'  spaces  or  both  as  appropriate. 

(4)  With  respect  to  every  item  of  business  to  be  discussed  in  closed  session  pursuant  to  Government  Code  Section 
54957,  either: 

THREAT  TO  PUBLIC  SERVICES  ORFACILITTES 

Name,  title  and  agency  of  law  enforcement  officer(s)  to  be  conferred  with: 

or: 

PUBLIC  EMPLOYEE  APPOINTMENT/HIRING 
Title/descrption  of  position(s)  to  be  filled: 

PUBLIC  EMPLOYEE  PERFORMANCE 
EVALUATION 

Position  and,  in  the  case  of  a  routine  evaluation,  name  of  employee(s)  being  evaluated: 
or: 

PUBLIC  EMPLOYEE  DISMISSAL 
Number  of  employees  affected: 

or: 

(5)  Witii  respect  to  every  item  of  business  to  be  discussed  in  closed  session  pursuant  to  Government  Code  Section 
54957.6,  either: 

CONFERENCE  WITH  NEGOTIATOR 
COLLECTTVE  BARGAINING 
Name  and  title  of  City's  negotiator: 

Organization(s)  representing: 

 Police  oflBcers,  firefighters  and  airport  police 

 Transit  Workers 

 Nurses 

 Miscellaneous  Employees 


Anticqjated  issue(s)  under  negotiation: 


 Wages 

 Hours 

 Benefits 

 Working  Conditions 

 Other  (specify  if  known) 

 All 

Where  renegotiating  a  memorandum  of  understanding  or  negotiating  a  successor  memorandum  of  understanding,  the  name  of 
the  memorandum  of  understanding: 

In  case  ol'inuliiplc  items  of  business  under  tlie  same  category,  lines  may  be  added  and  tlie  location  of  information  may  be 
rcfomiatted  to  climiiuuc  lumecessan.'  duplication  and  space,  so  long  as  the  relationship  of  infonnation  concerning  the  same  item 
is  rcasonabk  clear  to  tlie  reader.  As  an  altematrvc  to  tlie  inclusion  of  lengtliy  lists  of  names  or  other  information  in  the  agenda, 
or  as  a  means  of  adding  items  to  an  earlier  conpleted  agenda,  the  agenda  may  incorporate  by  reference  separately  prepared 
documents  containing  the  required  information,  so  long  as  copies  of  those  documents  are  posted  adjacent  to  the  agenda  within 
tlie  time  periods  required  by  Government  Code  Sections  54954.2  and  54956  and  provided  with  any  mailed  or  delivered 
notices  required  by  Sections  54954. 1  or  54956. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Proposition  G,  1 1/2/99) 

SEC.  67.8-1.  ADDITIONAL  REQUIREMENTS  FOR  CLOSED  SESSIONS. 

(a)  All  closed  sessions  of  any  policy  body  covered  by  this  Ordinance  shall  be  either  audio  recorded  or  audio  and  video 
recorded  in  tlieii-  entirety'  and  all  such  recordings  sliall  be  retained  for  at  least  TEN  years,  or  permanentK'  where  technologicaUv' 
and  economicallv'  feasible.  Closed  session  recordings  shall  be  made  available  whenever  all  rationales  for  closing  the  session 
are  no  bnger  applicable.  Recordings  of  closed  sessions  of  a  policy  body  covered  by  this  Ordinance,  wherein  the  justification 
for  the  closed  session  is  due  to  "anticipated  litigation"  shall  be  released  to  the  public  in  accordance  with  any  of  the  following 
provisions:  TWO  years  after  the  meeting  if  no  litigation  is  filed;  UPON  EXPIRATION  of  the  statute  of  limitations  for  the 
anticipated  litigation  if  no  litigation  is  filed;  as  soon  as  the  controversy  leading  to  anticipated  litigation  is  settled  or  concluded. 

(b)  Each  agenda  item  for  a  policy  body  covered  by  this  ordinance  that  involve  existing  litigation  shall  identify  the  court, 
case  number,  and  date  the  case  was  filed  on  the  written  agenda.  For  each  agenda  item  for  a  group  covered  by  this  ordinance 
that  invoK'es  anticipated  litigation,  the  City  Attorney's  Office  or  the  policy  body  shall  disclose  at  any  time  requested  and  to  any 
member  of  the  public  whether  such  anticipated  litigation  developed  into  litigation  and  shall  identify  the  court,  case  number,  and 
date  the  case  was  filed. 

SI  C.  67.9.  ACl  NDAS  AND  RELATED  MATERIALS:  PUBLIC  RECORDS. 


(a)  Agendas  of  meetings  and  any  other  documents  on  file  with  the  clerk  of  the  policy  body,  when  intended  for 
distribution  to  all,  or  a  majority  of  all,  of  the  members  of  a  policy  body  in  connection  with  a  matter  anticipated  for  discussion  or 
consideration  at  a  public  meeting  shall  be  made  available  to  tlic  public.  To  tlie  extent  possible,  such  documents  sliall  also  be 
made  available  ihrougli  tiic  policy  body's  Internet  site.  I  lowcvcr,  Uus  disclosure  need  not  include  any  ntiterial  exempt  fi-om 
public  discbsure  under  tills  ordinance. 

(b)  Records  which  are  subject  lo  disclosure  under  suhdi\lsicMi  (a)  and  which  arc  intended  lor  dl^uimtion  to  a  policy 
body  prior  to  commencement  of  a  public  ineeting  sliall  be  made  available  tor  public  inspection  and  copying  upon  request  prior 
to  commencement  of  such  meeting,  whether  or  not  actually  distributed  to  or  received  by  the  body  at  tlie  time  of  tlie  request. 


(c)     Records  which  arc  subject     dlsck^surc  under  subciix Lsioii  (a)  aiitl  which  arc  distributed  during  a  public  meeting  but 


prior  to  commencement  of  their  discussion  shall  be  made  available  for  public  inspection  prior  to  commencement  of,  and 
during,  their  discussion. 

(d)  Records  which  are  subject  to  disclosure  under  subdivision  (a)  and  which  are  distributed  during  their  discussbn  at  a 
public  meeting  shall  be  made  available  for  public  inspection  immediately  or  as  soon  thereafter  as  is  practicable. 

(e)  A  policy  body  may  charge  a  duplication  fee  of  one  cent  per  page  for  a  copy  of  a  public  record  prepared  for 
consideration  at  a  public  meeting,  unless  a  special  fee  has  been  established  pursuant  to  the  procedure  set  forth  in  Section 
67.28(d).  Neither  this  section  nor  the  California  Public  Records  Act  (Government  Code  sections  6250  et  seq.)  shall  be 
construed  to  limit  or  delay  the  public's  right  to  inspect  any  record  required  to  be  disclosed  by  that  act,  whether  or  not 
distributed  to  a  policy  body. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Proposition  G,  1 1/2/99) 

SEC.  67.10.  CLOSED  SESSIONS:  PERMITTED  TOPICS. 


A  policy  body  may,  but  is  not  requii-ed  to,  hold  closed  sessions: 

(a)  With  the  Attomey  General,  District  Attorney,  Sherifl^  or  Chief  of  Police,  or  their  respective  deputies,  on  matters 
posing  a  threat  to  the  security  of  public  buildings  or  a  threat  to  the  public's  right  of  access  to  public  services  or  public  facilities. 

(b)  To  consider  the  appointment,  employment,  evaluation  of  performance,  or  dismissal  of  a  City  employee,  if  the  policy 
body  has  the  authority  to  appoint,  employ,  or  dismiss  the  enployee,  or  to  hear  complaints  or  charges  brought  against  the 
employee  by  another  person  or  employee  unless  the  employee  complained  of  requests  a  public  hearing.  The  body  ma>- 
exclude  from  any  such  public  meeting,  and  shall  exclude  from  any  such  closed  meeting,  during  the  comments  of  a  complainant 
any  or  all  other  complainants  in  the  matter.  The  term  "employee"  as  used  in  this  section  shall  not  include  any  elected  oflBciaL 
member  of  a  policy  body  or  applicant  for  such  a  position,  or  person  providing  services  to  the  City  as  an  independent 
contractor  or  the  employee  thereof  including  but  not  limited  to  independent  attorneys  or  law  firms  providing  legal  services  to 
the  City  for  a  fee  rather  than  a  salary. 

(c)  Notwithstanding  section  (b),  an  Executive  Cornpensation  Committee  established  pursuant  to  a  Memorandum  of 
Understanding  with  the  Municpal  Executives  Association  may  meet  in  closed  session  when  evaluating  the  performance  of  an 
individual  oflBcer  or  employee  subject  to  that  Memorandum  of  Understanding  or  when  establishing  performance  goals  for  such 
an  officer  or  employee  where  the  setting  of  such  goals  requires  discussion  of  that  individual's  performance. 

(d)  Based  on  advice  of  its  legal  counsel,  and  on  a  motion  and  vote  in  open  session  to  assert  the  attorney-client  privilege, 
to  confer  with,  or  receive  advice  from,  its  legal  counsel  regarding  pending  litigation  when  discussion  in  open  session  concerning 
those  matters  would  likely  and  unavoidably  prejudice  the  position  of  the  City  in  that  litigation.  Litigation  shall  be  considered 
pending  when  any  of  the  following  circumstances  exist: 

(1)  An  adjudicatory  proceeding  before  a  court,  administrative  body  exercising  its  adjudicator\'  authorit\\  hearing 
officer,  or  arbitrator,  to  which  the  City  is  a  party,  has  been  initiated  formally;  or, 

(2)  A  point  has  been  reached  where,  in  the  opinion  of  the  policy  body  on  the  advice  of  its  legal  counsel  based  on 
existing  fects  and  circumstances,  there  is  a  significant  ejqDOSure  to  litigation  against  the  City,  or  the  bod\-  is  meeting  only  to 
decide  whether  a  closed  session  is  audiorized  pursuant  to  that  advice  or,  based  on  those  iacts  and  circumstances,  the  body 
has  decided  to  initiate  or  is  deciding  whether  to  initiate  litigation. 

(3)  A  closed  session  may  not  be  held  under  this  section  to  consider  the  qualifications  or  engagement  of  an 
independent  contract  attomey  or  law  firm,  for  litigation  services  or  otherwise. 


(e)    With  the  City's  designated  representatives  regarding  matters  within  the  scope  of  collective  bargaining  or  meeting  and 


conferring  wiili  public  empbyee  organizations  when  a  policy  body  has  authority  over  such  matters. 


(1)  Such  cbsed  sessions  shall  be  for  the  purpose  of  reviewing  the  City's  position  and  instructing  its  designated 
representatives  and  may  take  place  solelv'  prior  to  and  during  active  consultations  and  discussions  between  the  Cit\''s 
designated  representatives  and  tiie  representatives  of  employee  organizations  or  the  unrepresented  employees.  A  policy  body 
sliall  not  discuss  conpensation  or  other  contractual  matters  in  closed  session  with  one  or  more  employees  directly  interested  in 
the  outcome  of  die  negotiations. 

(2)  In  addition  to  tlie  closed  sessions  authorized  by  subsection  67.10(e)(1),  a  policy  body  subject  to  Government 
Code  Section  3501  may  hold  closed  sessions  with  its  designated  representatives  on  mandatory  subjects  within  the  scope  of 
representation  of  its  represented  employees,  as  determined  pursuant  to  Section  3504. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Oid.  37-98,  App.  1/23/98;  Proposition  G,  1 1/2/99) 

SI  C.  67.1 1.  STATEMENT  OF  REASONS  FOR  CLOSED  SESSIONS.  ™ 


Prior  to  an\-  closed  session,  a  policy  body  shall  state  the  general  reason  or  reasons  for  the  closed  session,  and  shall  cite  the 
statutory  authority,  including  the  specific  section  and  subdiv'ision,  or  other  legal  authority  under  which  the  session  is  being  held. 
In  the  cbsed  sessbn,  the  policy  body  may  consider  only  those  matters  covered  in  its  statement.  In  the  case  of  regular  and 
special  meetings,  the  statement  shall  be  made  in  the  form  of  the  agenda  disclosures  and  specifications  required  by  Section  67.8 
of  this  Article.  In  the  case  of  adjourned  and  continued  meetings,  the  statement  shall  be  made  with  the  same  disclosures  and 
specificatbns  required  by  Section  67.8  of  this  Article,  as  part  of  the  notice  provided  for  the  meeting. 

In  the  case  of  an  item  added  to  the  agenda  as  a  matter  of  urgent  necessity,  the  statement  shall  be  made  prior  to  the 
determination  of  urgency  and  with  the  same  disclosures  and  specifications  as  if  the  item  had  been  included  in  the  agenda 
pursuant  to  Section  67.8  of  this  Article.  Nothing  in  this  section  shall  require  or  authorize  a  disclosure  of  information  prohibited 
by  state  or  federal  law. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Proposition  G,  1 1/2/99) 

SEC.  67.12.  DISCLOSURE  OF  CLOSED  SESSION  DISCUSSIONS  AND 
ACTIONS. 


(a)  After  every  closed  session,  a  policy  body  may  in  its  discretion  and  in  the  public  interest,  disclose  to  the  public  any 
portbn  of  its  discussion  that  is  not  confidential  under  federal  or  state  law,  the  Clmrter,  or  non- waivable  prK  flege.  The  body 
shall  by  motion  and  vote  in  open  session,  elect  eitlicr  to  disclose  no  information  or  to  disclose  tlie  infonnation  tliat  a  majority 
deems  to  be  in  the  public  interest.  The  disclosure  shall  be  made  through  tiie  presiding  officer  of  the  body  or  such  other  person, 
present  in  the  closed  session,  whom  he  or  she  designates  to  convey  the  information. 

(b)  A  policy  body  shall  publicly  report  any  action  taken  in  closed  session  and  the  vote  or  abstention  of  every  member 
present  thereon,  as  folbws: 

( 1 )     Real  Property  Negotiations:  Approval  given  to  a  policy  body's  negotiator  concerning  real  estate  negotiatbns 
pursuant  to  Government  Code  Section  54956.8  shall  be  reported  as  soon  as  tlie  agreement  is  final  If  its  own  approval 
renders  the  agreement  final  tlie  policy  body  shall  report  that  approval  the  substance  of  tlie  agreement  and  tlie  vote  thereon  in 
open  sessbn  immediately.  If  final  approval  rests  witli  another  party  to  the  negotiations,  the  body  shall  disclose  tlie  fact  of  that 
approval  llic  substance  of  Llic  agreenxnt  and  the  body's  vote  or  voles  tlicrctm  upon  inquiiy  b\  an>  person,  as  soon  as  tlie 
oilxrr  parly  or  its  agent  lias  inlomx-d  llie  body  of  its  approval  If  nolwitlistaixiiny  ilic  final  ;ippi\nal  iJictc  arc  conditions 
precedent  to  tlie  final  consumniaiion  (^f  llic  U-ansaclion.  or  lliere  arc  multiple  coniiguous  oi-  clo.scN  locaicd  properties  tliat  are 
being  considered  for  acquLsiiidn.  tlic  d<K'unK"nl  rclLMTcd  [o  in  Subdi\  isi(Mi  (b)  of  lliLs  Section  need  not  be  disclosed  until  tlie 


condition  has  been  satisfied  or  the  agreement  has  been  reached  with  respect  to  all  tlie  properties,  or  both. 


(2)  Litigation:  Dii-ection  or  approval  given  to  the  body's  legal  counsel  to  prosecute,  defend  or  seek  or  refrain  from 
seeking  appellate  review  or  relief  or  to  otherwise  enter  as  a  party,  intervenor  or  amicus  curiae  in  any  form  of  litigation  as  the 
result  of  a  consultation  pursuant  to  Government  Code  Section  54956.9  shall  be  reported  in  open  session  as  soon  as  given,  or 
at  the  first  meeting  after  an  adverse  party  has  been  served  in  the  matter  if  immediate  disclosure  of  the  City's  intentbns  vvoukl 
be  contrary  to  the  public  interest.  The  report  shall  identify  the  adverse  party  or  parties,  any  co-parties  with  the  Cit>',  any 
existing  claim  or  order  to  be  defended  against  or  any  factual  circumstances  or  contractual  dispute  giving  rise  to  the  City's 
complaint,  petition  or  other  litigation  initiative. 

(3)  Settlement:  A  policy  body  shall  neither  solicit  nor  agree  to  any  term  in  a  settlement  which  would  preclude  the 
release  of  the  text  of  the  settlement  itself  and  any  related  documentation  communicated  to  or  receKed  from  die  adverse  pan.>- 
or  parties.  Any  written  settlement  agreement  and  any  documents  attached  to  or  referenced  in  the  settlement  agreement  sliall  be 
made  publicly  available  at  least  10  calendar  days  before  the  meeting  of  the  policy  body  at  which  the  settlement  is  to  be 
approved  to  the  extent  that  the  settlement  would  commit  the  City  or  a  department  thereof  to  adopting,  modifying,  or 
discontinuing  an  existing  policy,  practice  or  program  or  otherwise  acting  other  than  to  pay  an  amount  of  money  less  than 
$50,000.  The  agenda  for  any  meeting  in  which  a  settlement  subject  to  this  Section  is  discussed  shall  identify  the  names  of  the 
parties,  the  case  number,  the  court,  and  the  material  terms  of  the  settlement.  Where  the  disclosure  of  documents  in  a  litigation 
matter  that  has  been  settled  could  be  detrimental  to  the  City's  interest  in  pending  litigation  arising  from  the  same  facts  or 
incident  and  involving  a  party  not  a  party  to  or  otherwise  aware  of  the  settlement,  the  documents  required  to  be  disclosed  by 
Subdivision  (b)  of  this  Section  need  not  be  disclosed  until  the  other  case  is  settled  or  otherwise  finall>'  concluded. 

(4)  Employee  Actions:  Action  taken  to  appoint,  employ,  dismiss,  transfer  or  accept  the  resignation  of  a  public 
employee  in  closed  session  pursuant  to  Government  Code  Section  54957  shall  be  reported  immediatefy  in  a  manner  that 
names  the  employee,  the  action  taken  and  position  affected  and,  in  the  case  of  dismissal  for  a  violation  of  law  or  of  the  policy 
of  the  City,  the  reason  for  dismissal.  'Dismissal"  within  the  meaning  of  this  ordinance  includes  any  termination  of  emplo>Tnent  at 
the  will  of  the  enployer  rather  than  of  the  employee,  however  characterized.  The  proposed  terms  of  an\-  separation  agreement 
shall  be  immediately  disclosed  as  soon  as  presented  to  the  body,  and  its  final  terms  shall  be  immediateK-  disclosed  upon 
approval  by  the  body. 

(5)  Collective  Bargaining:  Any  collectively  bargained  agreement  shall  be  made  publicfy  available  at  least  1 5  calendar 
days  before  the  meeting  of  the  policy  body  to  which  the  agreement  is  to  be  reported. 

(c)  Reports  required  to  be  made  immediately  may  be  made  orally  or  in  writing,  but  shall  be  supported  by  copies  of  any 
contracts,  settlement  agreements,  or  other  documents  related  to  the  transaction  that  were  finalK-  approved  or  adopted  in  the 
closed  session  and  that  embody  the  information  required  to  be  disclosed  immediately  shall  be  provided  to  any  person  w+io  has 
made  a  written  request  regarding  that  item  following  the  posting  of  the  agenda,  or  who  has  made  a  standing  request  for  all  such 
documentation  as  part  of  a  request  for  notice  of  meetings  pursuant  to  Government  Code  Sections  54954. 1  or  54956. 

(d)  A  written  summary  of  the  information  required  to  be  immediately  reported  pursuant  to  this  Section,  or  documents 
embodying  that  information,  shall  be  posted  by  the  close  of  business  on  the  next  business  day  following  the  meeting,  in  the 
place  where  the  meeting  agendas  of  the  body  are  posted. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Proposition  G,  1 1/2/99) 

SEC.  67.13.  BARRIERS  TO  ATTENDANCE  PROHIBITED. 


(a)    No  policy  body  shall  conduct  any  meeting,  conference  or  other  fimction  in  any  fecilhy  that  excludes  persons  on  the 
basis  of  actual  or  presumed  class  identity  or  characteristics,  or  which  is  inaccessible  to  persons  with  physical  disabilities,  or 
where  members  of  the  public  may  not  be  present  widiout  making  a  payment  or  purchase.  Whenever  the  Board  of 
Siqjervisors,  a  board  or  commission  enumerated  in  the  charter,  or  any  committee  thereof  anticipates  that  the  number  of 


persons  attending  ifie  meeting  will  exceed  tlie  legal  capacit)'  of  the  meeting  room,  any  public  address  system  used  to  amplify 
sound  in  the  meeting  room  shall  be  extended  by  supple  me  ntar>'  speakers  to  permit  the  overflow  audience  to  listen  to  the 
proceedings  in  an  adjacent  room  or  passageway,  unless  such  supplementary  speakers  would  disiupt  the  operation  of  a  City 
oflke. 

(b)  Each  board  and  commission  enumerated  in  tlie  charter  shall  provide  sign  language  interpreters  or  note-takers  at  each 
regular  meeting,  provided  that  a  request  for  such  services  is  communicated  to  the  secretary  or  clerk  of  the  board  or 
commissbn  at  least  48  hours  before  the  meeting,  except  for  Monday  meetings,  for  which  the  deadline  shall  be  4  p.m.  of  the 
last  business  day  of  tlie  preceding  week. 

(c)  Each  board  and  commission  enumerated  in  tlie  charter  shall  ensure  that  accessible  seating  for  persons  with 
disabilities,  including  diose  using  whcelchaii-s.  is  made  available  for  each  regular  and  special  meeting. 

<d)     Each  board  and  commission  enumerated  in  the  charter  shall  include  on  the  agenda  for  each  regular  and  special 
meeting  the  foUowing  statement:  "In  order  to  assist  the  City's  efforts  to  accommodate  persons  with  severe  allergies, 
environmental  illnesses,  multiple  chemical  sensitivity  or  related  disabilities,  attendees  at  public  meetings  are  reminded  that  other 
attendees  may  be  sensitive  to  various  chemical  based  products.  Please  help  the  City  accommodate  these  individuals." 

(e)     The  Board  of  Supervisors  shall  seek  to  provide  translators  at  each  of  its  regular  meetings  and  all  meetings  of  its 
committees  for  each  language  requested,  where  the  translation  is  necessary  to  enable  San  Francisco  residents  with  limited 
English  proficiency  to  participate  in  the  proceedings  provided  that  a  request  for  such  translation  services  is  communicated  to 
the  Clerk  of  the  Board  of  Supervisors  at  least  48  hours  before  the  meeting.  For  meetings  on  a  Monday  or  a  Tuesday,  the 
request  must  be  made  by  noon  of  the  last  business  day  of  the  preceding  week.  The  Clerk  of  the  Board  of  Supervisors  shall 
first  solicit  volunteers  fi-om  the  ranks  of  City  employees  and/or  fi-om  tlie  community  to  serve  as  translators.  If  volunteers  are 
not  available  the  Clerk  of  the  Board  of  Supervisors  may  next  solicit  translators  Irom  non-profit  agencies,  w^hich  may  be 
compensated.  If  these  options  do  not  provide  the  necessary  translation  services,  the  Clerk  may  employ  professional 
translators.  The  unavailability  of  a  translator  shall  not  alFect  the  ability  of  the  Board  of  Supervisors  or  its  committees  to 
deliberate  or  vote  upon  any  matter  presented  to  them.  In  any  calendar  year  in  which  the  costs  to  the  City  for  providing 
translator  services  under  this  subsection  exceeds  $20,000,  the  Board  of  Supervisors  shall  as  soon  as  possible  thereafter, 
review  the  provisions  of  this  subsection. 

(.Added  by  Ord.  265-93.  App,  8/18/93;  amended  by  Ord.  292-95,  App.  9/8/95;  Ord.  482-96,  App.  12/20/96;  Proposition  G,  1 1/2/99) 

SI  C  ,  67.14.  \  IDEO  AND  AUDIO  RECORDEVG,  FILMING  AND  STILL 
PHOTOGRAPHY. 


(a)  Any  person  attending  an  open  and  public  meeting  of  a  policy  body  shall  have  the  right  to  record  the  proceedings  with 
an  audb  or  video  recorder  or  a  still  or  motion  picture  camera,  or  to  broadcast  the  proceedings,  in  the  absence  of  a  reasonable 
finding  of  the  policy  body  that  the  recording  or  broadcast  cannot  continue  without  such  noise,  illumination  or  obstruction  of 
view  as  to  constitute  a  persistent  disruption  of  the  proceedings. 

(b)  l-jSLch  board  and  commission  enumerated  in  the  Charter  shall  audio  record  each  rcguhr  and  special  meeting.  Each 
such  audio  recording,  and  any  audio  or  video  recording  of  a  meeting  of  any  otlier  policy  body  made  at  tlie  direction  of  the 
policy  body  shall  be  a  public  record  subject  to  inspection  pursuant  to  the  California  Public  Records  Act  (Government  Code 
Section  6250  et  seq.),  and  shall  not  be  erased  or  destroyed.  Inspection  of  any  such  recording  shall  be  provided  without 
charge  on  an  appn-ipriaie  play  back  device  made  available  b_\  ihc  City. 

(c)  Vycry  City  policy  body,  agency  or  deparUix-nt  shall  audio  or  video  ever\  noticed  regular  meeting,  special  meeting,  or 
hearing  open  to  the  public  held  in  a  City  Hall  hearing  room  tliat  Ls  equipped  with  audio  or  video  recording  facilities,  except  to 
the  extent  thit  such  dicilities  may  not  be  avaikihle  lor  technical  or  otlier  reasons,  luich  such  audio  or  video  recording  shall  be  a 
public  record  subject  to  inspection  pursiuint  [o  ilic  (  'alilorni:i  I'uhlic  Rccortis  Act  (( io\cninx:iit  C\^dc  Section  6250  el  seq.). 


and  shall  not  be  erased  or  destroyed.  The  City  shall  make  such  audio  or  video  recording  available  in  digital  form  at  a 
centralized  location  on  the  City's  web  site  (vvww.sfgov.org)  within  seventy- two  hours  of  the  date  of  the  meeting  or  hearing  and 
for  a  period  of  at  least  two  years  after  the  date  of  the  meeting  or  hearing.  Inspection  of  any  such  recording  shall  also  be 
provided  without  charge  on  an  appropriate  play  back  device  made  available  by  the  City.  This  subsection  (c)  shall  not  be 
construed  to  limit  or  iq  any  way  modify  the  duties  created  by  any  other  provision  of  this  article,  including  but  not  limited  to  the 
requirements  for  recording  closed  sessions  as  stated  in  Section  67.8- 1  and  for  recording  meetings  of  boards  and  commissions 
enumerated  in  the  Charter  as  stated  in  subsection  (b)  above. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Proposition  G,  1 1/2/99;  Ord.  80-08,  File  No.  071596) 


SEC.  67.15.  PUBLIC  TESTIMONY. 


(a)  Every  agenda  for  regular  meetings  shall  provide  an  opportunity  for  members  of  the  public  to  directly  address  a  policy 
body  on  items  of  interest  to  the  public  that  are  within  policy  body's  subject  matter  jurisdiction,  provided  that  no  actbn  shall  be 
taken  on  any  item  not  appearing  on  the  agenda  unless  the  action  is  otherwise  authorized  by  Section  67.7(e)  of  this  article. 
However,  in  the  case  of  a  meeting  of  the  Board  of  Supervisors,  the  agenda  need  not  provide  an  opportunity  for  members  of 
the  public  to  address  the  Board  on  any  item  that  has  already  been  considered  by  a  committee,  composed  exclusively  of 
members  of  the  Board,  at  a  public  meeting  wherein  all  interested  members  of  the  public  were  afforded  the  opportunity  to 
address  the  committee  on  the  item,  before  or  during  the  committee's  consideration  of  the  item,  unless  the  item  has  been 
substantially  changed  since  the  committee  heard  the  item,  as  determined  by  the  Board. 

(b)  Every  agenda  for  special  meetings  at  which  action  is  proposed  to  be  taken  on  an  item  shall  provide  an  opportunity 
for  each  member  of  the  public  to  direct^  address  the  body  concerning  that  item  prior  to  action  thereipoa 

(c)  A  policy  body  may  adopt  reasonable  regulations  to  ensure  that  the  intent  of  subdivisions  (a)  and  (b)  are  carried  out, 
including,  but  not  limited  to,  regulations  limiting  the  total  amount  of  time  allocated  for  public  testimony  on  particular  issues  and 
for  each  individual  speaker.  Each  policy  body  shall  adopt  a  rule  providing  that  each  person  wishing  to  speak  on  an  item  before 
the  body  at  a  regular  or  special  meeting  shall  be  permitted  to  be  heard  once  for  up  to  three  minutes.  Time  limits  shall  be 
applied  uniformly  to  members  of  the  public  wishing  to  testify. 

(d)  A  policy  body  shall  not  abridge  or  prohibit  public  criticism  of  the  policy,  procedures,  programs  or  services  of  the 
City,  or  of  any  other  aspect  of  its  proposals  or  activities,  or  of  the  acts  or  omissions  of  the  body,  on  the  basis  that  die 
performance  of  one  or  more  public  employees  is  irqplicated,  or  on  any  basis  other  than  reasonable  time  constraints  adopted  in 
regulations  pursuant  to  Subdivision  (c)  of  this  Section. 

(e)  To  facilitate  public  input,  any  agenda  changes  or  continuances  shall  be  announced  by  the  presiding  officer  of  a  policy 
body  at  the  beginning  of  a  meeting,  or  as  soon  thereafter  as  the  change  or  continuance  becomes  known  to  such  presiding 
ofBcer. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Proposition  G,  1 1/2/99) 

SEC.  67.16.  MINTJTES. 


The  clerk  or  secretary  of  each  board  and  commission  enumerated  in  the  Charter  shall  record  the  minutes  for  each  regular 
and  special  meeting  of  the  board  or  commission.  The  minutes  shall  state  the  time  the  meeting  was  called  to  order,  the  names  of 
the  members  attending  the  meeting,  the  roll  call  vote  on  each  matter  considered  at  the  meeting,  the  time  the  board  or 
commission  began  and  ended  any  closed  session,  the  names  of  the  members  and  the  names,  and  tides  where  applkable,  of 
any  other  persons  attending  any  closed  session,  a  list  of  those  members  of  the  public  who  spoke  on  each  matter  if  the 
speakers  identified  themselves,  whether  such  speakers  supported  or  opposed  the  matter,  a  brief  suramar\-  of  each  person's 
statement  during  the  public  comment  period  for  each  agenda  item,  and  the  time  the  meeting  was  adjoumed.  Any  person 


speak  iiil:  diuuig  a  public  comment  period  ma>'  suppK'  a  brief  written  summary  of  their  comments  which  shall,  if  no  more  than 
1  5(1  \\*'rJ>.  he  included  in  tlie  minutes. 

Ir.e  drali  inuuiics  ofeacli  nx:cting  sliall  be  avaibble  for  inspection  and  copying  upon  request  no  later  than  ten  working  days 
after  ilie  nx'eiiiiL;.  The  olliei:ilK  adopted  minutes  shall  be  available  for  inspection  and  copying  upon  request  no  later  than  ten 
workuig  da>s  alter  tJie  nreiing  at  which  tlie  minutes  are  adopted.  Upon  request,  minutes  required  to  be  produced  by  this 
Section  sliall  be  made  avaibble  in  Braille  or  increased  type  size. 

^  ■  '    :         ■  -    \pp  8/18/93;  amended  by  Proposition  G,  1 1/2/99) 

SI  C  .  67.17.  in  BLIC  COMMENT  BY  MEMBERS  OF  POLICY  BODIES. 


Every  member  of  a  policy  body  retains  the  fiill  constitutional  rights  of  a  citizen  to  comment  publicly  on  the  wisdom  or 
propriety  of  government  actions,  including  tliose  of  tlie  policy  body  of  wliich  he  or  she  is  a  member.  Policy  bodies  shall  not 
sanction,  reprove  or  deprive  members  of  tlieir  rights  as  elected  or  appointed  officials  for  expressing  their  judgments  or 
opinions,  including  those  which  deal  with  the  perceived  inconsistency  of  non-public  discussions,  communications  or  actions 
witli  the  requirements  of  State  or  Federal  law  or  of  tliis  ordinance.  The  release  of  specific  factual  infonnation  made  confidential 
by  State  or  Federal  law  including,  but  not  liniited  to,  the  privilege  for  confidential  attorney-client  communications,  may  be  the 
basis  for  a  request  for  injunctive  or  declaratory  relief^  of  a  complaint  to  the  Mayor  seeking  an  accusation  of  misconduct,  or 
both. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Proposition  G,  1 1/2/99) 


ARTICLE  III: 
PUBLIC  INFORMATION  AND  PUBLIC  RECORDS 
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Sec.  67.29-7. 


Correspondence  and  Records  Shall  Be  Maintained. 


SEC.  67.20.  DEFINITIONS. 


Whenever  in  this  article  the  following  words  or  phrases  are  used,  they  shall  mean: 

(a)  'Department"  shall  mean  a  department  of  the  City  and  County  of  San  Francisco. 

(b)  'Public  Information"  shall  mean  the  content  of  "public  records"  as  defined  in  the  California  Public  Records  Act 
(Government  Code  Section  6252),  whether  provided  in  documentary  form  or  in  an  oral  communication.  'Public  Information" 
shall  not  include  "computer  software"  developed  by  the  City  and  County  of  San  Francisco  as  defined  in  the  California  Public 
Records  Act  (Government  Code  Section  6254.9). 

(c)  "Supervisor  of  Records"  shall  mean  the  City  Attomey. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Ord.  375,  App.  9/30/96;  Proposition  G,  1 1/2/99) 


(a)  Every  person  having  custody  of  any  public  record  or  public  information,  as  defined  herein,  (hereinafter  referred  to  as 
a  custodian  of  a  public  record)  shall,  at  normal  times  and  during  normal  and  reasonable  hours  of  operation,  without 
unreasonable  delay,  and  without  requiring  an  appointment,  permit  the  public  record,  or  any  segregable  portion  of  a  record,  to 
be  inspected  and  examined  by  any  person  and  shall  furnish  one  copy  thereof  upon  payment  of  a  reasonable  copying  charge, 
not  to  exceed  the  lesser  of  the  actual  cost  or  ten  cents  per  page. 

(b)  A  custodian  of  a  public  record  shall,  as  soon  as  possible  and  within  ten  days  following  receipt  of  a  request  for 
inspection  or  copy  of  a  public  record,  comply  with  such  request.  Such  request  may  be  delivered  to  the  ofiice  of  the  custodian 
by  the  requester  orally  or  in  writing  by  fex,  postal  delivery,  or  e-mai  If  the  custodian  believes  the  record  or  information 
requested  is  not  a  public  record  or  is  exempt,  the  custodian  shall  justify'  withholding  any  record  by  demonstrating,  in  writing  as 
soon  as  possible  and  within  ten  days  following  receipt  of  a  request,  that  the  record  in  question  is  exempt  under  express 
provisions  of  this  ordinance. 

(c)  A  custodian  of  a  public  record  shall  assist  a  requester  in  identifying  the  existence,  form,  and  nature  of  an\-  records 
or  information  maintained  by,  available  to,  or  in  the  custody  of  the  custodian,  whether  or  not  the  contents  of  those  records  are 
exempt  from  disclosure  and  shall,  when  requested  to  do  so,  provide  in  writing  within  seven  days  following  receipt  of  a  request 
a  statement  as  to  the  existence,  quantity,  form  and  nature  of  records  relating  to  a  particular  subject  or  questions  with  enough 
specificity  to  enable  a  requester  to  identify  records  in  order  to  make  a  request  under  (b).  A  custodian  of  any  public  record, 


SEC.  67.21.  PROCESS  FOR  GAINING  ACCESS  TO  PUBLIC  RECORDS; 
ADMINISTRATTVE  APPEALS. 


I 


when  not  in  possession  of  the  record  requested,  shall  assist  a  requester  in  directing  a  request  to  the  proper  oflBce  or  staff 

pcrs^^n. 

t  J  I     I  l  ilic  custodian  refuses,  fails  to  comply,  or  inconpleteK'  complies  woth  a  request  described  in  (b),  the  person  making 
llic  icqiicst       petition  tlie  supen'isor  of  records  for  a  determination  whetlier  tlie  record  requested  is  public.  The  supervisor 
of  records  ^.hall  intomi  iJie  petitioner,  as  soon  as  possible  and  witliin  10  days,  of  its  determination  whether  the  record 
requested,  or  any  part  of  the  record  requested,  is  public.  Where  requested  by  the  petition,  and  where  otherwise  desirable,  this 
detemiination  shall  be  in  writing.  Upon  the  determination  by  the  supervisor  of  records  that  the  record  is  public,  the  supervisor 
ofxecords  sliall  immediately  order  the  custodian  of  tlie  public  record  to  comply  with  the  person's  request.  If  the  custodian 
refijses  or  fails  to  conply  with  any  such  order  within  5  days,  the  supervisor  of  records  shall  notify  the  district  attorney  or  the 
attomey  general  who  sliall  take  whatever  meastires  she  or  he  deems  necessary  and  appropriate  to  insure  conpliance  with  the 
provisions  of  this  ordinance. 

( I     I  \\^.\c  custodian  refiises,  fails  to  comply,  or  incompletely  complies  with  a  request  described  in  (b)  above  or  if  a 
pciii.  11  Ls  JciiicJ  or  not  acted  on  by  the  supervisor  of  public  records,  the  person  making  the  request  may  petition  the  Sunshine 
Task  force  tor  a  determination  whether  the  record  requested  is  public.  The  Sunshine  Task  Force  shaU  inform  the  petitioner, 
as  soon  as  possible  and  within  2  days  after  its  next  meeting  but  in  no  case  later  than  45  days  from  when  a  petition  in  writing  is 
receK'ed,  of  its  determination  whether  the  record  requested,  or  any  part  of  the  record  requested,  is  public.  Where  requested 
b>  tiie  petition,  and  where  otherwise  desirable,  tliis  detennination  shall  be  in  writing.  Upon  the  determination  that  the  record  is 
public,  the  Sunshine  Task  Force  shall  immediately  order  the  custodian  of  the  public  record  to  comply  with  the  person's 
request.  If  the  custodian  refuses  or  fails  to  comply  witli  any  such  order  within  5  days,  the  Sunshine  Task  Force  shall  notify  the 
district  attomey  or  the  attomey  general  who  may  take  whatever  measures  she  or  he  deems  necessary  to  insure  compliance 
with  the  provisions  of  this  ordinance.  The  Board  of  Supervisors  and  the  City  Attorney's  office  shall  provide  sufficient  staff  and 
resources  to  allow  the  Sunshine  Task  Force  to  fiilfill  its  duties  under  this  provision.  Where  requested  by  the  petition,  the 
Sunshine  Task  Force  may  conduct  a  public  hearing  concerning  the  records  request  denial.  An  authorized  representative  of  the 
custodian  of  the  public  records  requested  shall  attend  any  hearing  and  explain  the  basis  for  its  decision  to  withhold  the  records 
requested. 

(f)  The  administrative  remedy  provided  under  tliis  article  shall  in  no  way  limit  the  availability  of  other  administrative 
remedies  provided  to  any  person  with  respect  to  any  officer  or  employee  of  any  agency,  executive  office,  department  or 
board;  nor  shall  the  administrative  remedy  provided  by  this  section  in  any  way  limit  the  availability  of  judicial  remedies 
otherwise  available  to  any  person  requesting  a  public  record.  If  a  custodian  of  a  public  record  refuses  or  fails  to  comply  with 
the  request  of  any  person  for  inspection  or  copy  of  a  public  record  or  witli  an  administrative  order  under  tliis  section,  the 
superior  court  shall  have  jurisdiction  to  order  compliance. 

(g)  In  any  court  proceeding  pursuant  to  this  article  there  shall  be  a  presumption  tliat  tlie  record  sought  is  public,  and  tlie 
burden  shall  be  upon  the  custodian  to  prove  with  specificity  the  exemption  which  applies. 

(h)  On  at  least  an  annual  basis,  and  as  otherwise  requested  by  the  Sunshine  Ordinance  Task  Force,  the  supervisor  of 
public  records  shall  prepare  a  tally  and  report  of  every  petition  brought  before  it  for  access  to  records  since  the  time  of  its  last 
tally  and  report.  The  report  shall  at  least  identify  for  each  petition  the  record  or  records  sought,  the  custodian  of  those  records, 
the  ruling  of  the  supervisor  of  public  records,  whether  any  ruling  was  overttimed  by  a  court  and  whether  orders  given  to 
custodians  of  public  records  were  followed.  The  report  shall  also  summarize  any  court  actions  during  tliat  period  regarding 
petitions  the  Supervisor  lias  decided.  At  tlie  request  of  tlie  Sunshine  Ordinance  Task  Force,  tlie  report  shall  also  include 
copies  of  all  rulings  m:idc  by  tlie  supcPvLscM-  of  public  records  and  all  opinions  issued. 

(f)     The  San  Francisco  City  Attomeys  office  sliall  act  to  protect  and  secure  tlie  rights  of  tlie  people  of  San  Francisco  to 
access  public  information  and  public  meetings  and  sliall  not  act  as  legal  counsel  for  any  city  employee  or  any  person  having 
custody  of  any  public  record  for  purposes  of  denying  access  to  die  public.  The  City  Attorney  may  publish  legal  opinions  in 
response  to  a  request  li-om  any  person  as  to  whetlier  a  record  or  infomiation  is  public.  All  communications  witli  tlie  City 
Attorney's  Office  wiili  regard  to  tliLs  ordinimce,  including  petitions,  requests  for  opinion,  and  opinions  sliall  be  public  records. 


(j)  Notwithstanding  the  provisions  of  this  section,  the  City  Attorney  may  defend  the  City  or  a  City  T-mpbyee  in  litigation 
under  this  ordinance  that  is  actually  filed  in  court  to  any  extent  required  by  the  City  Charter  or  California  Law. 

(k)     Release  of  documentary  public  information,  whether  for  inspection  of  the  original  or  by  providing  a  copy,  shall  be 
governed  by  the  California  Public  Records  Act  (Government  Code  Section  6250  et  seq.)  in  particulars  not  addressed  by  this 
ordinance  and  in  accordance  with  the  enhanced  disclosure  requirements  provided  in  this  ordinance. 

(f)     Inspection  and  copying  of  documentary  public  information  stored  in  electronic  form  shall  be  made  available  to  the 
person  requesting  the  information  in  any  form  requested  which  is  available  to  or  easily  generated  by  the  department,  its  oflBcers 
or  employees,  including  disk,  tape,  printout  or  monitor  at  a  charge  no  greater  than  the  cost  of  the  media  on  which  it  is 
duplicated.  Inspection  of  documentary  public  information  on  a  computer  monitor  need  not  be  allowed  where  tlie  information 
sought  is  necessarily  and  unseparably  intertv/ined  with  information  not  subject  to  disclosure  under  this  ordinance.  Nothing  in 
this  section  shall  require  a  department  to  program  or  reprogram  a  computer  to  respond  to  a  request  for  information  or  to 
release  information  where  the  release  of  that  information  would  violate  a  licensing  agreement  or  copyright  law. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Ord.  253-96,  App.  6/19/96;  Proposition  G,  11/2/99) 

SEC.  67.21-1.  POLICY  REGARDING  USE  AND  PURCHASE  OF  COMPUTER 
SYSTEMS. 


(a)  It  is  the  policy  of  the  City  and  County  of  San  Francisco  to  utilize  computer  technology  in  order  to  reduce  the  cost  of 
public  records  management,  including  the  costs  of  collecting,  maintaining,  and  disclosing  records  subject  to  disclosure  to 
members  of  tlie  public  under  this  section.  To  the  extent  that  it  is  technologically  and  economically  feasible,  departments  tliat 
use  computer  systems  to  collect  and  store  public  records  shall  program  and  design  these  systems  to  ensure  convenient, 
eflScient,  and  economical  public  access  to  records  and  shall  make  public  records  easily  accessible  over  pubOc  networks  such 
as  the  Internet. 

(b)  Departments  purchasing  new  computer  systems  shall  attempt  to  reach  the  following  goals  as  a  means  to  achieve 
lower  costs  to  the  public  in  connection  with  the  public  disclosure  of  records: 

(1)  Implementing  a  computer  system  in  which  exempt  information  is  segregated  or  filed  separate K'  fi-om  otherv\"ise 
disclosable  information. 

(2)  Implementing  a  system  that  permits  reproduction  of  electronic  copies  of  records  in  a  format  that  is  generally 
recognized  as  an  industry  standard  format. 

(3)  Inplementing  a  system  that  permits  making  records  available  throu^  the  largest  non-profit,  non-proprietar\- 
public  computer  network,  consistent  with  the  requirement  for  security  of  information. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Ord.  253-96,  App.  6/19/96;  Proposition  G,  1 1/2/99) 

SEC.  67.22.  RELEASE  OF  ORAL  PUBLIC  INFORMATION. 

Release  of  oral  public  information  shall  be  accomplished  as  follows: 

(a)    Every  department  head  shall  designate  a  person  or  persons  knowledgeable  about  the  afiairs  of  the  department  to 
provide  information,  including  oral  information,  to  the  pubHc  about  the  department's  operations,  plans,  policies  and  positions. 
The  department  head  may  designate  himself  or  herself  for  this  assignment,  but  in  any  event  shall  arrange  that  an  alternate  be 
available  for  this  fimction  during  the  absence  of  the  person  assigned  primary  responsibilit\.  If  a  department  has  mult5)le 
bureaus  or  divisions,  the  department  may  designate  a  person  or  persons  for  each  bureau  or  divisbn  to  provide  this 


informatbn. 


(b)  The  role  of  the  person  or  persons  so  designated  shall  be  to  provide  information  on  as  timely  and  responsive  a  basis 
as  possible  to  those  members  of  tlie  public  who  are  not  requesting  information  from  a  specific  person.  This  section  shall  not  be 
interpreted  to  curtail  existing  infonnal  contacts  between  enployees  and  members  of  the  public  when  these  contacts  are 
occasional  acceptable  to  tlie  employee  and  the  department,  not  disruptive  of  his  or  her  operational  duties  and  confined  to 
accurate  infomiation  not  confidential  by  law. 

(c)  No  empbyee  shall  be  requii  ed  to  respond  to  an  inquiry  or  inquiries  from  an  individual  if  it  would  take  tlie  employee 
more  than  fifteen  minutes  to  obtain  the  information  responsive  to  the  inquiry  or  inquiries. 

(d)  Public  employees  shall  not  be  discouraged  from  or  disciplined  for  the  expression  of  their  personal  opinions  on  any 
matter  of  public  concern  while  not  on  duty,  so  long  as  the  opinion  (1)  is  not  represented  as  that  of  the  department  and  does 
not  misrepresent  the  department  position;  and  (2)  does  not  disrupt  coworker  relations,  impair  discipline  or  control  by 
superiors,  erode  a  cbse  working  relationship  premised  on  personal  loyalty  and  confidentiality,  interfere  with  the  employee's 
perfomiance  of  his  or  her  duties  or  obstruct  the  routine  operation  of  the  office  in  a  manner  that  outweighs  the  employee's 
interests  in  expressing  tliat  opinion.  In  adopting  tliis  subdivision,  tlie  Board  of  Supervisors  intends  merely  to  restate  and  affirm 
court  decisbns  recognizing  tlie  First  Amendment  riglits  enjoyed  by  public  employees.  Nothing  in  this  section  shall  be 
construed  to  provide  rights  to  City  employees  beyond  those  recognized  by  courts,  now  or  in  tlie  fijture,  under  the  First 
Amendment,  or  to  create  any  new  private  cause  of  action  or  defense  to  disciplinary  action. 

(e)  Notwithstanding  any  other  provisions  of  this  ordinance,  public  employees  shall  not  be  discouraged  from  or 
disciplined  for  disclosing  any  information  tihat  is  public  information  or  a  public  record  to  any  journalist  or  any  member  of  the 
public.  Any  public  employee  who  is  disciplined  for  disclosing  public  information  or  a  public  record  shall  have  a  cause  of  action 
against  the  City  and  the  supervisor  imposing  the  discipline. 

(.Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Proposition  G,  1 1/2/99) 

SEC.  67.23.  PUBLIC  REVIEW  FILE  -  POLICY  BODY  COMMUNICATIONS. 

(a)  The  clerk  of  the  Board  of  Supervisors  and  tlie  clefk  of  each  board  and  commission  enumerated  in  the  charter  shall 
maintain  a  file,  accessible  to  any  person  during  normal  office  hoiirs,  containing  a  copy  of  any  letter,  memorandum  or  other 
communication  which  the  clerk  has  distributed  to  or  received  from  a  quorum  of  the  policy  body  concerning  a  matter 
calendared  by  the  body  within  the  previous  30  days  or  likely  to  be  calendared  within  the  next  30  days,  irrespectK-e  of  subject' 
matter,  origin  or  recpient,  except  commercial  solicitations,  periodical  publications  or  communications  exempt  from  disclosure 
under  the  California  Public  Records  Act  (Government  Code  Section  6250  et  seq.)  and  not  deemed  disclosable  under  Section 
67.24  of  this  article. 

(b)  Communications,  as  described  in  subsection  (a),  sent  or  received  in  the  last  tliree  business  days  shall  be  maintained 
in  chronobgical  order  in  the  office  of  the  department  head  or  at  a  place  nearby,  clearly  designated  to  tlie  public.  After 
documents  have  been  on  file  for  two  frill  days,  they  may  be  removed,  and,  in  the  discretion  of  the  board  or  commissioru 
placed  in  a  monthly  chronobgical  file. 

(c)  Multiple-page  reports,  studies  or  analyses  which  are  accompanied  by  a  letter  or  mcnxM-anduni  of  ti-ansmittal  need 
not  be  included  in  the  file  so  bng  as  the  letter  or  memorandum  of  tt-ansmittal  is  included. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Proposition  G,  1 1/2/99) 


SEC.  67.24.  PUBLIC  INFORMATION  THAT  MUST  BE  DISCLOSED. 


Notwithstanding  a  department's  legal  discretion  to  withhold  certain  information  under  the  California  i^iblic  Records  Act, 
the  following  policies  shall  govern  specific  types  of  documents  and  information  and  shall  provide  enhanced  rights  of  public 
access  to  information  and  records: 

(a)  Drafts  and  Memoranda. 

(1)  Except  as  provided  in  subparagraph  (2),  no  preliminary  draft  or  department  memorandum,  whether  in  printed  or 
electronic  form,  shall  be  exempt  fi-om  disclosure  under  Government  Code  Section  6254,  Subdivision  (a)  or  any  other 
provision.  If  such  a  document  is  not  normally  kept  on  file  and  would  otherwise  be  disposed  of^  its  factual  content  is  not  exempt 
under  Subdivision  (a).  Only  the  recommendation  of  the  author  may,  in  such  circumstances,  be  withheld  as  exempt. 

(2)  Draft  versions  of  an  agreement  being  negotiated  by  representatives  of  the  City  with  some  other  party  need  not  be 
disclosed  immediately  upon  creation  but  must  be  preserved  and  made  available  for  public  review  for  1 0  days  prior  to  the 
presentation  of  the  agreement  for  approval  by  a  policy  body,  unless  the  body  finds  that  and  articulates  how  the  public  interest 
would  be  unavoidably  and  substantial^  harmed  by  compliance  with  this  1 0  day  rule,  provided  that  policy  body  as  used  in  this 
subdivision  does  not  include  committees.  In  the  case  of  negotiations  for  a  contract,  lease  or  other  business  agreement  in  which 
an  agency  of  the  City  is  offering  to  provide  facilities  or  services  in  direct  competition  with  other  public  or  private  entities  that 
are  not  required  by  law  to  make  theii-  competing  proposals  public  or  do  not  in  fact  make  their  proposals  public,  tlie  policy 
body  may  postpone  public  access  to  the  final  draft  agreement  until  it  is  presented  to  it  for  approval 

(b)  Litigation  Material. 

(1)  Notwithstanding  any  exemptions  otherwise  provided  by  law,  the  following  are  public  records  subject  to 
disclosure  under  this  Ordinance: 

(f)    A  pre-  litigation  claim  against  the  C ity; 

(if)    A  record  previously  received  or  created  by  a  department  in  the  ordinary  course  of  business  that  was  not 
attomey/client  privileged  when  it  was  previously  received  or  created; 

(m)     Advice  on  compliance  with,  analysis  o^  an  opinion  concerning  liability  under,  or  any  communication  othep.\-ise 
concerning  the  California  Publfc  Records  Act,  the  Ralph  M.  Brown  Act,  the  Political  Reform  Act,  any  San  Francisco 
Governmental  Ethics  Code,  or  this  Ordinance. 

(2)  Unless  otherwise  privileged  under  California  law,  when  litigation  is  finally'  adjudicated  or  othen^vise  settled, 
records  of  all  communications  between  the  department  and  the  adverse  party  shall  be  subject  to  disclosure,  including  the  text 
and  terms  of  any  settlement. 

(c)  Personnel  Information.  None  of  the  following  shall  be  exempt  fi-om  disclosure  under  Government  Code  Section 
6254,  subdivision  (c),  or  any  other  provision  of  California  Law  where  disclosure  is  not  forbidden: 

(1)  The  job  pool  characteristics  and  employment  and  education  histories  of  all  successfiil  job  applicants,  including  at 
a  minimum  the  following  information  as  to  each  successfiil  job  applicant: 

(i)     Sex,  age  and  ethnic  group; 

|(ii)    Years  of  graduate  and  undergraduate  study,  degree(s)  and  major  or  discipline; 
(iif)    Years  of  employment  in  the  private  and/or  public  sector; 
(iv)    Whether  currently  employed  in  the  same  position  for  another  public  agency. 

(v)     Other  non- identifying  particulars  as  to  ejqperience,  credentials,  aptitudes,  training  or  education  entered  in  or 
attached  to  a  standard  enployment  application  form  used  for  the  position  in  questioa 


(2)  The  professional  biogi-aph\'  or  CLUTiculiun  \'ime  of  any  enplos'ee,  provided  tlial  tlie  home  address,  home 
telephone  number,  social  securit)  number,  age.  and  marital  status  of  the  enployee  shall  be  redacted. 

(3)  Hie  job  description  iiTcncia  employment  classification. 

(4)  Ihe  cvKi  ui\iNs  salar\  .mJ  (  ii_\-paid  benefits  available  to  every  enployee. 

(5)  .Aji\'  memorandiuTi  of  luidersuinding  between  tJie  City  or  department  and  a  recognized  employee  organization. 

llie  amount,  basis,  and  recipient  of  any  performance- based  increase  in  compensation,  benefits,  or  both,  or  any 
other  bonus,  awarded  to  any  employee,  which  shall  be  announced  during  the  open  session  of  a  policy  body  at  which  the 
award  is  appro\ed. 

(7)     Tlie  record  of  an\  confirmed  misconduct  of  a  public  enployee  involving  personal  dishonesty,  misappropriation  of 
public  lluids,  resources  or  bciicrii.\.  unlaw  lid  discrimination  against  anotlier  on  the  basis  of  status,  abuse  of  autliorit)',  or 
violence,  and  of  any  discipline  inposcd  lor  such  misconduct. 

(d)  L;nv  F.nforcenient  Information. 

The  District  Attorney,  Chief  of  Police,  and  Sheriff  are  encouraged  to  cooperate  with  the  press  and  other  members  of  the 
public  in  allowing  access  to  local  records  pertaining  to  investigations,  arrests,  and  other  law  enforcement  activity.  However,  no 
provision  of  this  ordinance  is  intended  to  abrogate  or  interfere  with  the  constitutional  and  statutory  power  and  duties  of  the 
District  Attorney  and  Sheriff  as  interpreted  under  Government  Code  section  25303,  or  other  applicable  State  law  or  judicial 
decision.  Records  pertaining  to  any  investigation,  arrest  or  other  law  enforcement  activity  shall  be  disclosed  to  the  public  once 
tJie  District  Attorney  or  court  determines  that  a  prosectition  will  not  be  sought  against  the  subject  involved,  or  once  the  statute 
of  limitations  for  filing  charges  has  expired,  whichever  occurs  first.  Notwithstanding  the  occurrence  of  any  such  event, 
indi\  idual  items  of  infonnation  in  tlie  following  categories  may  be  segregated  and  withheld  if^  on  the  particular  lacts,  the  public 
interest  in  nondisclosui-e  clearly  and  substantially  outweighs  the  public  interest  in  disclosiu-e: 

(1)  The  names  ofjuveiiile  witnesses  (whose  identities  may  nevertheless  be  indicated  by  substituting  a  number  or 
alphabetical  letter  for  each  individual  interviewed); 

(2)  Personal  or  otherwise  private  information  related  to  or  unrelated  to  the  investigation  if  disclosure  would  constitute 
an  unwarranted  invasion  of  privacy; 

(3)  The  identity  of  a  confidential  source; 

(4)  Secret  investigative  techniques  or  procedures; 

(5)  Information  whose  disclosure  would  endanger  law  enforcement  personnel;  or 

(6)  Information  whose  disclosure  would  endanger  the  successfijl  completion  of  an  investigation  where  tlie  prospect  of 
enforcement  proceedings  is  concrete  and  definite. 

This  SubdKision  shall  not  exempt  from  disclosure  any  portion  of  any  record  of  a  concluded  inspection  or  entbrcement 
action  by  an  officer  or  department  responsible  for  regulator}'  protection  of  tlic  public  health,  safety,  or  wcltare. 

(e)  Contracts,  Bids  and  Proposals. 

( 1 )     Contracts,  contractors'  bids,  responses  to  requests  for  proposals  and  all  other  records  of  comnuuiications 
between  tlic  department  and  perstins  or  firms  seekiivj  coniracis  shall  be  open  to  inspection  immediatcK  after  a  contract  lias 
been  awarded.  Notliing  in  tliLs  provision  requires  the  Jisck^  mii  c  d  a  private  person's  or  organration's  net  wortli  or  otlier 
proprietary  financial  daUi  submitted  for  qualificali(Mi  lor  a  contract  or  otlier  benefit  luitil  and  unless  tliat  person  or  organization 
is  awarded  tlic  contract  or  bcnclit.  All  bidders  and  coiitract(>rs  shall  be  adxiscJ  that  inlonnitiiMi  pro\idcd  which  Is  co\cred  b>' 


this  subdivision  will  be  made  available  to  the  public  upon  request.  Immediately  after  any  review  or  evaluatbn  or  rating  of 
responses  to  a  Request  for  Proposal  ("RFP")  has  been  completed,  evaluation  fi)rms  and  score  sheets  and  any  other 
documents  used  by  persons  in  the  RFP  evaluation  or  contractor  selection  process  shall  be  available  for  public  inspectba  7"he 
names  of  scorers,  graders  or  evakiators,  along  with  their  individual  ratings,  comments,  and  score  sheets  or  comments  on 
related  documents,  shall  be  made  immediately  available  after  the  review  or  evaluation  of  a  RFP  has  been  completed. 

(2)  Notwithstanding  the  provisions  of  this  Subdivision  or  any  other  provision  of  this  ordinance,  the  Director  of  Public 
Health  may  withhold  fi-om  disclosure  proposed  and  final  rates  of  payment  for  managed  health  care  contracts  if  the  Director 
determines  that  public  disclosure  would  adversely  affect  the  ability  of  the  City  to  engage  in  effective  negotiations  for  managed 
health  care  contracts.  The  authority  to  withhold  this  information  applies  only  to  contracts  pursuant  to  which  the  City  (through 
the  Department  of  Public  Health)  either  pays  for  health  care  services  or  receives  compensation  for  providing  such  services, 
including  mental  health  and  substance  abuse  services,  to  covered  beneficiaries  through  a  pre-arranged  rate  ofpavrnent.  This 
provision  also  applies  to  rates  for  managed  health  care  contracts  for  the  University  of  California,  San  Francisco,  if  the  contract 
involves  beneficiaries  who  receive  services  provided  jointly  by  the  City  and  University.  This  provision  shall  not  authorize  the 
Director  to  withhold  rate  information  fi"om  disclosure  for  more  than  three  years. 

(3)  During  the  course  of  negotiations  for: 

(i)    personal,  professional,  or  other  contractual  services  not  subject  to  a  competitive  process  or  where  such  a 
process  has  arrived  at  a  stage  where  there  is  only  one  qualified  or  responsive  bidder; 

(if)  leases  or  permits  having  total  anticipated  revenue  or  expense  to  the  City  and  County  of  five  hundred  thousand 
dollars  ($500,000)  or  more  or  having  a  term  of  ten  years  or  more;  or 

(iif)    any  fi-anchise  agreements, 

all  documents  exchanged  and  related  to  the  position  of  the  parties,  including  draft  contracts,  shall  be  made  available  for  public 
inspection  and  copying  upon  request.  In  the  event  that  no  records  are  prepared  or  exchanged  during  negotiations  in  the 
above-mentioned  categories,  or  the  records  exchanged  do  not  provide  a  meaningfiil  representation  of  the  respective  positions, 
the  City  Attorney  or  City  representative  familiar  with  the  negotiations  shall,  upon  a  written  request  by  a  member  of  the  public, 
prepare  written  summaries  of  the  respective  positions  within  five  working  days  following  the  final  day  of  negotiation  of  any 
given  week.  The  summaries  will  be  available  for  public  inspection  and  copying.  Upon  completion  of  negotiations,  the  executed 
contract,  including  the  dollar  amount  of  said  contract,  shall  be  made  available  for  inspection  and  copying.  At  the  end  of  each 
fiscal  year,  each  City  department  shall  provide  to  the  Board  of  Supervisors  a  list  of  all  sole  source  contracts  entered  into 
during  the  past  fiscal  year.  This  list  shall  be  made  available  for  inspection  and  copying  as  provided  for  elsewhere  in  this  Article. 

(f)  Budgets  and  Other  Financial  Information.  Budgets,  whether  tentative,  proposed  or  adopted,  for  the  Cit\-  or  any 
of  its  departments,  programs,  projects  or  other  categories,  and  all  bills,  claims,  invoices,  vouchers  or  other  records  of  pa\Tnent 
obligations  as  well  as  records  of  actual  disbursements  showing  the  amount  paid,  the  payee  and  the  purpose  for  which  pa\Tneni 
is  made,  other  than  payments  for  social  or  other  services  whose  records  are  confidential  by  law,  shall  not  be  exempt  fi-om 
disclosure  under  any  circumstances. 

(g)  Neither  the  City  nor  any  oflBce,  enployee,  or  agent  thereof  may  assert  California  Public  Records  Act  Section  6255 
or  any  similar  provisbn  as  the  basis  for  withholding  any  documents  or  information  requested  under  this  ordinance. 

(h)  Neither  the  City  nor  any  ofBce,  err^Dloyee,  or  agent  thereof  may  assert  an  exemption  for  v.-ithholding  for  any 
document  or  information  based  on  a  "deliberative  process"  exemption,  either  as  provided  by  California  Public  Records  Act 
Section  6255  or  any  other  provision  of  law  that  does  not  prohibit  disclosure. 

(i)  Neither  the  City,  nor  any  ofBce,  employee,  or  agent  thereo:^  may  assert  an  exenption  for  wihholding  for  an\- 
document  or  information  based  on  a  finding  or  showing  that  the  public  interest  in  widiholding  the  information  outweidis  the 
public  interest  in  disclosure.  All  widiholdings  of  documents  or  informatbn  must  be  based  on  an  ejqjress  pro\"ision  of  this 
ordinance  providing  for  withholding  of  the  specific  type  of  informatbn  in  questbn  or  on  an  e>qDress  and  specific  exenptbn 


pro\  icied  by  CaIiK>niia  I\iMic  Roc(Mds  Act  thai  is  not  forbidden  by  tliis  ordinance. 

,  :  hy  Ord.  292-95,  App.  9/8/95;  Ord.  240-98,  App.  7/17/98;  Proposition  G,  11/2/99) 

SI  (  .  67.25.  IMMKDIAC  \ OF  RESPONSE. 


(a)     Notw  itiistiinding  llic  !  O-da}  period  for  response  to  a  request  permitted  in  Government  Code  Section  6256  and  in 
tJiLs  Ariiclc.  a  wriiien  request  tor  infomiation  described  in  any  category  of  non-exempt  public  information  shaO  be  satisfied  no 
hlcr  ihaii  ilic  clo^c  of  business  on  the  day  following  tlie  day  of  the  request.  This  deadline  shaO  apply  only  if  the  words 
"IninvJiaic  I  )i^ckisiu-e  Request"  are  placed  across  the  top  of  the  request  and  on  the  envelope,  subject  line,  or  cover  sheet  in 
ihc  icl|ucsI  is  u-ansmitted.  Ma>dmum  deadlines  provided  in  tliis  article  are  appropriate  for  more  extensKe  or  demanding 
rcqucsis.  but  shall  not  be  used  to  delay  fulfilling  a  simple,  routine  or  otherwise  readily  answerable  request. 

ih)  If  llie  \  oluininoLLS  nature  of  the  infomiation  requested,  its  location  in  a  remote  storage  facility  or  the  need  to  consult 
witli  anoLlicr  interested  department  wairants  an  extension  of  10  days  as  provided  in  Government  Code  Section  6456.1,  the 
requester  sltall  be  notified  as  required  by  the  close  of  business  on  the  business  day  following  the  request. 

(c)  The  person  seeking  the  information  need  not  state  his  or  her  reason  for  making  the  request  or  the  use  to  which  the 
information  will  be  put,  and  requesters  shall  not  be  routinely  asked  to  make  such  a  disclosure.  Where  a  record  being 
requested  contains  information  most  of  which  is  exempt  fi'om  disclosure  imder  the  California  Public  Records  Act  and  this 
article,  however,  the  City  Attorney  or  custodian  of  the  record  may  inform  the  requester  of  the  nature  and  extent  of  the  non- 
exempt  infomiation  and  inquire  as  to  the  requester's  purpose  for  seeking  it,  in  order  to  suggest  alternative  sources  for  the 
information  which  niiy  in\olve  less  redaction  or  to  otherwise  prepare  a  response  to  the  request. 

(d)  Notwithstanding  any  provisions  of  California  Law  or  this  ordinance,  in  response  to  a  request  for  information 
describing  any  category  of  non-exempt  public  information,  when  so  requested,  the  City  and  County  shall  produce  any  and  all 
responsive  public  records  as  soon  as  reasonably  possible  on  an  incremental  or  "rolling"  basis  such  that  responsive  records  are 
produced  as  soon  as  possible  by  the  end  of  the  same  business  day  that  they  are  reviewed  and  collected.  This  section  is 
intended  to  prohibit  the  withholding  of  public  records  that  are  responsive  to  a  records  request  until  all  potentialK'  responsive 
documents  ha\c  been  reviewed  and  collected.  Failure  to  comply  with  this  provision  is  a  violation  of  this  Article. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Proposition  G,  11/2/99) 

SEC.  67.26.  WITHHOLDING  KEPT  TO  A  MINIMUM. 


No  record  shall  be  withheld  fi-om  disclosure  in  its  entirety  unless  all  information  contained  in  it  is  exempt  irom  disclosure 
under  express  provisions  of  the  California  Public  Records  Act  or  of  some  other  statute.  Information  that  is  e.xenpt  li-om 
discbsure  shall  be  masked,  deleted  or  otherwise  segregated  in  order  that  the  nonexenpt  portion  of  a  requested  record  may 
be  released,  and  keyed  by  footnote  or  other  clear  reference  to  the  appropriate  justification  for  withholding  required  by  Section 
67.27  of  this  Article.  TTiis  work  shall  be  done  personally  by  tlie  attorney  or  o±er  staff  member  conducting  tlie  exenption 
review.  The  work  of  responding  to  a  public-records  request  and  preparing  documents  for  disclosure  shall  be  considered  part 
of  the  regular  work  duties  of  any  City  employee,  and  no  fee  shall  be  charged  to  the  requester  to  cover  the  persorinel  costs  of 
responding  to  a  records  request. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Proposition  G,  1 1/2/99) 


SEC.  67.27.  .JUSTIFICATION  OF  WITHHOLDING. 


Any  w-iilihdidiiiL'  of  inlonuilion  sIkiII  he  juslilicd.  in  wriiint:.  as  lollows: 


(a)  A  withholding  under  a  specific  permissive  exemption  in  the  California  Public  Records  Act,  or  elsewhere,  which 
permissive  exemption  is  not  forbidden  to  be  asserted  by  this  ordinance,  shall  cite  that  airthority. 

(b)  A  withholding  on  the  basis  that  disclosure  is  prohibited  by  law  shall  cite  the  specific  statutory  authority  in  the  Public 
Records  Act  or  elsewhere. 

(c)  A  withholding  on  the  basis  that  disclosure  would  incur  civil  or  criminal  liability  shall  cite  any  specific  statutory  or  case 
law,  or  any  other  public  agency's  litigation  experience,  supporting  that  position. 

(d)  When  a  record  being  requested  contains  information,  most  of  which  is  exempt  from  disclosure  Lindcr  ihc  ( 'alil()mia 
Public  Records  Act  and  this  Article,  the  custodian  shall  inform  the  requester  of  the  nature  and  extent  of  the  nonexcmpl 
information  and  suggest  alternative  sources  for  the  information  requested,  if  available. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Proposition  G,  1 1/2/99) 

^EC.  67.28.  FEES  FOR  DUPLICATION. 

(a)  No  fee  shall  be  charged  for  making  public  records  available  for  review. 

(b)  For  documents  routinely  produced  in  multiple  copies  for  distribution,  e.g.  meeting  agendas  and  related  materials, 
unless  a  special  fee  has  been  established  pursuant  to  Subdivision  (d)  of  this  Section,  a  fee  not  to  exceed  one  cent  per  page 
may  be  charged,  plus  any  postage  costs. 

(c)  For  documents  assembled  and  copied  to  the  order  of  the  requester,  unless  a  special  fee  has  been  established 
pursuant  to  Subdivision  (d)  of  this  Section,  a  fee  not  to  exceed  10  cents  per  page  may  be  charged,  plus  any  postage. 

(d)  A  department  may  establish  and  charge  a  higher  fee  than  the  one  cent  presumptive  fee  in  SubdK  ision  (b)  and  the  1 0 
cent  presunptive  fee  in  Subdivision  (c)  if  it  prepares  and  posts  an  itemized  cost  analysis  establishing  that  its  cost  per  page 
irqpression  exceeds  10  cents  or  one  cent,  as  the  case  may  be.  The  cost  per  page  impression  shall  include  the  following  costs: 
one  sheet  of  paper;  one  duplication  cycle  of  the  copying  machine  in  terms  of  toner  and  other  specifically  identified  operatbn  or 
maintenance  fectors,  excluding  electrical  power.  Any  such  cost  anab/sis  shall  identify  the  manufacturer,  model,  vendor  and 
maintenance  contractor,  if  any,  of  the  copying  machine  or  machines  referred  to. 

(e)  Video  copies  of  video  recorded  meetings  shall  be  provided  to  the  public  upon  request  for  S 1 0.00  or  less  per 
meeting. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Proposition  G,  1 1/2/99) 

SEC.  67.29.  INDEX  TO  RECORDS. 


The  City  and  County  shall  prepare  a  public  records  index  that  identifies  the  types  of  information  and  documents  maintained 
by  City  and  County  departments,  agencies,  boards,  commissions,  and  elected  oflicers.  The  index  shall  be  for  the  use  of  Cit>- 
officials,  staff  and  the  general  public,  and  shall  be  organized  to  permit  a  general  understanding  of  the  t\pes  of  information 
maintained,  by  which  officials  and  departments,  for  which  purposes  and  for  what  periods  of  retention,  and  under  what  manner 
of  organization  for  accessing,  e.g.  by  reference  to  a  name,  a  date,  a  proceeding  or  project,  or  some  other  referencing  system. 
;  The  index  need  not  be  in  such  detail  as  to  identify  files  or  records  concerning  a  specific  person,  transaction  or  other  event,  but 
shall  clearly  indicate  where  and  how  records  of  that  type  are  kept  Any  such  master  index  shall  be  reviewed  by  appropriate 
staff  for  accuracy  and  presented  for  formal  adoption  to  the  administrative  official  or  policy  body  responsible  for  the  indexed 
J  records.  The  City  Administrator  shall  be  responsible  for  the  preparation  of  this  records  index.  The  Cii}'  .-\dministrator  shall 
I  report  on  the  progress  of  the  index  to  the  Sunshine  Ordinance  Task  Force  on  at  least  a  semi-annual  basis  until  the  index  is 
'  conpleted.  Each  department,  agency,  commission  and  public  official  shall  cooperate  with  the  City  Administraior  to  identify-  the 


t>pcN  of  record'^  it  ntiintaiiis.  including  tliose  documents  created  b\'  tlie  entit}'  and  tliose  documents  recei\'ed  in  tlie  ordinary 

_     ,!nd  ihc  \\ pes  ofrequests  that  are  regularly  received.  Each  department,  agency,  commission  and  public 
oi'  .  .  .  J     solicit  and  encourage  public  participation  to  develop  a  meaningfijl  records  index.  The  index  shall 

clcaiK  and  lucaiuiiLilulK  describe,  with  as  much  specificity  as  practicable,  the  individual  types  of  records  that  are  prepared  or 
maintained  b\  caeh  department,  agency,  commission  or  public  official  of  the  City  and  County.  The  index  shall  be  sufficient  to 
aid  tJie  public  in  nvikiiiL!  an  inquiiy  or  a  request  to  inspect.  Any  clianges  in  tlie  department,  agency,  commission  or  public 
otiiciars  praciiees  or  pioccdiires  affecting  tlie  accuracy  of  the  information  provided  to  the  Cit\'  Administrator  shaO  be  recorded 
by  llie  Cit\  AdniiiiLsiraior  on  a  periodic  basis  so  as  to  maintain  the  integritv'  and  accuracy  of  the  index.  The  index  shall  be 
continuousK  maintained  on  tlic  City's  World  Wide  Website  and  made  available  at  public  libraries  within  the  City  and  Count>' 
of  San  Francisco. 

\;  ■    SIN"-   !M 1  >  mkI  ;n--"<,   \p[i  -  12 ')o;  Proposition  G.  1 1/2/99) 

SEC.  67.29-1.  RECORDS  SURVIVE  TRANSITION  OF  OFFICIALS. 


All  docLum-nts  prepared,  received,  or  maintained  by  the  Office  of  the  Mayor,  by  any  elected  city  and  count\'  official  and 
b}'  tlie  head  of  any  City  or  County  Department  are  tlie  property  of  the  Cit\'  and  Countv'  of  San  Francisco.  The  originals  of 
these  documents  shall  be  maintained  consistent  with  tlie  records  retention  policies  of  the  Cit>'  and  Countv'  of  San  Francisco. 

(Added  by  Proposition  G,  1 1/2/99) 

IeC.  67.29-2.  INTEIWETACCESSAVOm!d^ 
STANDARDS. 


Each  department  of  the  City  and  County  of  San  Francisco  shall  maintain  on  a  World  Wide  Web  site,  or  on  a  comparable, 
readily  accessible  location  on  the  Intemet,  information  that  it  is  required  to  make  publicly  available.  Each  department  is 
encouraged  to  make  publicly  available  through  its  World  Wide  Web  site,  as  much  information  and  as  many  documents  as 
possible  concerning  its  activities.  At  a  minimum,  within  six  months  after  enactment  of  this  provision,  each  department  shall  post 
on  its  World  Wide  Web  site  all  meeting  notices  required  under  this  ordinance,  agendas  and  the  minutes  of  all  previous 
meetings  of  its  policy  bodies  for  the  last  three  years.  Notices  and  agendas  shaO  be  posted  no  later  than  the  time  that  the 
department  otherwise  distributes  this  information  to  tlie  public,  allowing  reasonable  time  for  posting.  Minutes  of  meetings  shall 
be  posted  as  soon  as  possible,  but  in  any  event  within  48  hours  after  they  have  been  approved.  Each  department  shall  make 
reasonable  efforts  to  ensure  that  its  World  Wide  Web  site  is  regularly  reviewed  for  timeliness  and  updated  on  at  least  a 
weekl}'  basis.  The  City  and  Count>'  shall  also  make  available  on  its  World  Wide  Web  site,  or  on  a  comparable,  readily 
accessible  location  on  the  Internet,  a  current  copy  of  the  Ch/  Charter  and  aO  City  Codes. 

(■\ihkd  hy  Proposition  CI,  1  1 '2/99) 

SEC.  67.29-3. 

Any  future  agreements  between  the  city  and  an  advertising  space  provider  shall  be  public  records  and  sliall  include  as  a 
basis  for  the  termination  of  the  contract  any  action  by,  or  permitted  by,  the  space  provider  to  renxive  or  deface  or  otlierwise 
interfere  with  an  advertisement  witliout  first  notifying  the  advertiser  and  tlie  city  and  obtaining  die  advertiser's  consent.  In  tlie 
event  advcrtlscnx-nLs  are  defaced  or  vandalized,  the  space  provider  sliall  provide  written  notice  to  tlie  cit\'  and  tlie  adveitiser 
and  shall  allow  tlie  advertiser  tlie  option  of  repbciiig  tlic  defaced  or  vandalized  miiteri;il.  Any  request  b\  any  cit>'  otlicial  or  by 
any  space  provider  to  rernove  or  alter  an\  adNerlising  must  be  in  writing  and  shall  be  a  public  record. 

(Added  by  I'roposition  (i.  1 1/2A)9) 


SEC.  67.29-4.  LOBBYIST  ON  BEHALF  OF  THE  CITY. 


(a)  Any  lobbyist  who  contracts  for  economic  consideration  with  the  City  and  County  of  San  Francisco  to  represent  the 
City  and  County  in  matters  before  any  local,  regional,  State,  or  federal  administrative  or  legislative  body  shall  file  a  public 
records  report  of  their  activities  on  a  quarterly  basis  wdth  the  San  Francisco  Ethics  Commission.  This  report  shall  be 
maintained  by  the  Ethics  Commission  and  not  be  exempt  from  disclosure.  Each  quarterly  report  shall  identify  all  financial 
expenditures  by  the  lobbyist,  the  individual  or  entity  to  whom  each  expenditure  was  made,  the  date  the  expenditure  was  made, 
and  specifically  identify  the  local.  State,  regional  or  national  legislative  or  administrative  action  the  lobbyist  supported  or 
opposed  in  making  the  expenditure.  The  failure  to  file  a  quarterly  report  with  the  required  disclosures  shall  be  a  violatbn  of  this 
Ordinance. 

(b)  No  person  shall  be  deemed  a  lobbyist  under  section  (a),  unless  that  person  receives  or  becomes  entitled  to  receive 
at  least  $300  total  compensation  in  any  month  for  influencing  legislative  or  administrative  action  on  behalf  of  the  Cit>'  and 
County  of  San  Francisco  or  has  at  least  25  separate  contacts  with  local.  State,  regional  or  national  officials  for  the  purpose  of 
influencing  legislative  or  administrative  action  within  any  two  consecutive  months.  No  business  or  organization  shall  be  deemed 
as  a  lobbyist  under  Section  (a)  unless  it  compensates  its  employees  or  members  for  their  lobbying  activities  on  behalf  of  the 
City  and  County  of  San  Francisco,  and  the  compensated  employees  or  members  have  at  least  25  separate  contacts  with  local 
State,  regional  or  national  oflBcials  for  the  purpose  of  influencing  legislative  or  administrative  action  within  any  two  consecutive 
months.  'Total  compensation"  shaU  be  calculated  by  combining  all  compensation  received  from  the  City  and  Count}-  of  San 
Francisco  during  the  month  for  lobbying  activities  on  matters  at  the  local.  State,  regional  or  national  level.  'Total  number  of 
contacts"  shall  be  calculated  by  combining  all  contacts  made  during  fl:ie  two-month  period  on  behalf  of  the  Cit\-  and  Count}-  of 
San  Francisco  for  all  lobbying  activities  on  maters  at  the  local,  state,  regional  or  national  level. 

(c)  Funds  of  the  City  and  County  of  San  Francisco,  including  organizational  dues,  shall  not  be  used  to  support  any 
lobbying  efforts  to  restrict  public  access  to  records,  information,  or  meetings,  except  where  such  effort  is  solely  for  the 
purpose  of  protecting  flie  identity  and  privacy  rights  of  private  citizens. 

(Added  by  Proposition  G,  11/2/99) 

SEC.  67.29-5.  CALENDARS  OF  CERTAIN  OFFICIALS. 


The  Mayor,  The  City  Attomey,  and  every  Department  Head  shall  keep  or  cause  to  be  kept  a  daily  calendar  wherein  is 
recorded  the  time  and  place  of  each  meeting  or  event  attended  by  that  official,  with  the  exclusion  of  pureK'  personal  or  social 
events  at  which  no  City  business  is  discussed  and  that  do  not  take  place  at  City  Offices  or  at  the  offices  or  residences  of 
people  who  do  substantial  business  with  or  are  otherwise  substantially  financially  affected  by  actions  of  the  Cit}'.  For  meetings 
not  otherwise  publicly  recorded,  the  calendar  shall  include  a  general  statement  of  issues  discussed.  Such  calendars  shall  be 
public  records  and  shall  be  available  to  any  requester  three  business  days  subsequent  to  the  calendar  entry  date. 

(Added  by  Proposition  G,  1 1/2/99) 


SEC.  67.29-6.  SOURCES  OF  OUTSIDE  FUNDING. 


No  official  or  employee  or  agent  of  flie  City  shall  accept,  allow  to  be  collected,  or  direct  or  influence  the  spending  of  any 
money,  or  any  goods  or  services  worth  more  flian  one  hundred  dollars  in  aggregate,  for  the  purpose  of  carrving  out  or 
assisting  any  City  fijnction  unless  the  amount  and  source  of  all  such  fimds  is  disclosed  as  a  public  record  and  made  available  on 
the  website  for  the  department  to  which  the  fijnds  are  directed.  When  such  fijnds  are  provided  or  managed  by  an  entit}-,  and 
not  an  individual,  that  entity  must  agree  in  writing  to  abide  by  this  ordinance.  The  disclosure  shall  include  the  names  of  aU 
individuals  or  organizations  contributing  such  money  and  a  statement  as  to  any  financial  interest  the  contributor  has  invoking 


the  C\t\: 


SIX  .  67.29  7.  CORRESPONDENCE  AND  RECORDS  SHALL  BE 
IMAIMAINLD. 


(a)  Tlie  Mayor  and  all  Department  Heads  shall  maintain  and  preserve  in  a  professional  and  businesslike  manner  all 
documents  and  correspondence,  including  but  not  limited  to  letters,  e-mails,  drafts,  memorandum,  invoices,  reports  and 
proposals  and  shall  disctose  all  such  records  in  accordance  with  this  ordinance. 

(b)  Hie  Department  of  Elections  shall  keep  and  preserve  all  records  and  invoices  relating  to  the  design  and  printing  of 
balbts  and  other  election  materials  and  shall  keep  and  preserve  records  documenting  who  had  custody  of  ballots  from  the 
time  balbts  are  cast  until  ballots  are  received  and  certified  by  the  Department  of  Elections. 

(c)  In  any  contract,  agreement  or  permit  between  the  City  and  any  outside  entity  that  authorizes  that  entit>'  to  demand 
an\  funds  ov  fees  from  citizens,  the  City  shaU  ensure  tliat  accurate  records  of  each  transaction  are  maintained  in  a  professional 
aikl  huMP.c^^likc  nunner  and  are  available  to  tlie  public  as  public  records  under  the  provisions  of  this  ordinance.  Failure  of  an 
eniii}  lo  conipK  w  ith  tliese  provisions  shall  be  grounds  for  terminating  the  contract  or  for  imposing  a  financial  penalty  equal  to 
one-hatf  of  llie  fees  derived  under  the  agreement  or  permit  during  the  period  of  time  when  the  failure  was  in  eifect.  Failure  of 
any  Department  Head  under  this  provision  shall  be  a  violation  of  this  ordinance.  This  paragraph  shall  apply  to  any  agreerrient 
allowing  an  entity  to  tow  or  impound  vehicles  in  the  City  and  shaU  apply  to  any  agreement  allowing  an  entit>'  to  coOect  any  fee 
from  any  persons  in  any  pretrial  dK  ersion  program 

(Added  by  Proposition  G,  1 1/2/99) 


ARTICLE  rV: 
POLICY  IMPLEMENTATION 


Sec. 

67.30. 

The  Sunshine  Ordinance  Task  Force. 

Sec. 

67.31. 

Responsibility  for  Administration. 

Sec. 

67.32. 

Provision  of  Services  to  Other  Agencies;  Sunshine  Required. 

Sec. 

67.33. 

Department  Head  Declaration. 

Sec. 

67.34. 

Willful  Failure  Shall  be  Official  Misconduct. 

Sec. 

67.35. 

Enforcement  Provisions. 

Sec 

67.36. 

Sunshine  Ordinance  Supersedes  Oilier  Local  Laws. 

Sec. 

67.37. 

Severability. 

SEC.  67.30.  rHE  SUNSHINE  ORDINANCE  TASK  FORCE. 


(a)  There  is  hereby  established  a  task  force  to  be  known  as  the  Sunshine  Ordinance  Task  Force  consisting  of  eleven 
voting  members  appointed  by  the  Board  of  Supervisors.  All  members  must  have  experience  and/or  demonstrated  interest  in 
the  issues  of  citizen  access  and  participation  in  local  government.  Two  members  shall  be  appointed  from  individuals  whose 
names  have  been  submitted  by  the  local  chapter  of  the  Society  of  Professional  Journalists,  one  of  whom  shall  be  an  attonney 
and  one  of  whom  shall  be  a  local  journalist.  One  member  shall  be  appointed  from  the  press  or  electronic  media.  One  member 
shall  be  appointed  from  individuals  whose  names  have  been  submitted  by  the  local  chapter  of  the  League  of  Women  Voters. 
Four  members  shall  be  members  of  the  public  who  have  demonstrated  interest  in  or  have  experience  in  the  Issues  of  citizen 
access  and  participation  in  local  government.  Two  members  shall  be  members  of  the  public  experienced  in  consumer 
advocacy.  One  member  shall  be  a  journalist  from  a  racial/ethnic-minority-owned  news  organization  and  shall  be  appointed 
from  individuals  whose  names  have  been  submitted  by  New  California  Media.  At  all  times  the  task  force  shall  include  at  least 
one  member  who  shall  be  a  member  of  the  public  who  is  physically  handicapped  and  who  has  demonstrated  interest  in  citizen 
access  and  participation  in  local  government.  The  Mayor  or  his  or  her  designee,  and  the  Clerk  of  the  Board  of  Supervisors  or 
his  or  her  designee,  shall  serve  as  non- voting  members  of  the  task  force.  The  City  Attorney  shaO  serve  as  legal  advisor  to  the 
task  force.  The  Sunshine  Ordinance  Task  Force  shall,  at  its  request,  have  assigned  to  in  an  attorney  from  within  the  City 
Attomey's  OflSce  or  other  appropriate  City  OflBce,  who  is  experienced  in  pub  lie- access  law  matters.  This  attorney  shall  serve 
solely  as  a  legal  advisor  and  advocate  to  the  Task  Force  and  an  ethical  wall  will  be  maintained  between  the  work  of  this 
attorney  on  behalf  of  the  Task  Force  and  any  person  or  OflBce  that  the  Task  Force  determines  may  have  a  conflict  of  interest 
with  regard  to  the  matters  being  handled  by  the  attomey. 

(b)  The  term  of  each  appointive  member  shall  be  two  years  unless  earlier  removed  by  the  Board  of  Supervisors.  In  the 
event  of  such  removal  or  in  the  event  a  vacancy  otherwise  occurs  during  the  term  of  oflSce  of  any  appointKe  member,  a 
successor  shall  be  appointed  for  the  unexpired  term  of  the  office  vacated  in  a  manner  similar  to  that  described  herein  for  the 
initial  members.  The  task  force  shall  elect  a  chair  from  among  its  appointive  members.  The  term  of  office  as  chair  shall  be  one 
year.  Members  of  the  task  force  shall  serve  without  compensation. 

(c)  The  task  force  shall  advise  the  Board  of  Supervisors  and  provide  information  to  other  City  departments  on 
appropriate  ways  in  which  to  implement  this  chapter.  The  task  force  shall  develop  appropriate  goals  to  ensure  practical  and 
timely  implementation  of  this  chapter.  The  task  force  shall  propose  to  the  Board  of  Supervisors  amendments  to  this  chapter. 
The  task  force  shall  report  to  the  Board  of  Supervisors  at  least  once  annually  on  any  practical  or  policy  problems  encountered 
in  the  admdnistration  of  this  chapter.  The  Task  Force  shall  receive  and  review  the  annual  report  of  the  Supervisor  of  Public 
Records  and  may  request  additional  reports  or  information  as  it  deems  necessary.  The  Task  Force  shall  make  referrals  to  a 
municipal  office  with  enforcement  power  under  this  ordinance  or  under  the  California  Public  Records  Act  and  the  Brown  Act 
whenever  it  concludes  that  any  person  has  violated  any  provisions  of  this  ordinance  or  the  Acts.  The  Task  Force  shall  from 
time  to  time  as  it  sees  fit,  issue  public  reports  evaluating  compliance  with  this  ordinance  and  related  California  laws  by  the  C  it> 
or  any  Department,  Office,  or  Official  thereof 

(d)  In  addition  to  the  powers  specified  above,  the  Task  Force  shall  possess  such  powers  as  the  Board  of  Supervisors 
may  confer  upon  it  by  ordinance  or  as  the  People  of  San  Francisco  shall  confer  upon  it  by  initiative. 

(e)  The  Task  Force  Commission  shall  approve  by-laws  specifying  a  general  schedule  for  meetings,  requirements  for 
attendance  by  Task  Force  members,  and  procedures  and  criteria  for  removing  members  for  non-attendance. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Ord.  118-94,  App.  3/18/94;  Ord.  432-94.  App.  12/30/94;  Ord.  287-96.  App.  7  1296;  Ord.  198-98. 

App.  6/19/98;  387-98,  App.  12/24/98;  Proposition  G,  11/2/99) 

SEC.  67.31.  RESPONSffilLITY  FOR  ADMINISTRATION. 


The  Mayor  shall  administer  and  coordinate  the  implementation  of  the  provisions  of  this  chapter  for  departments  under  his 
or  her  control  The  Mayor  shall  administer  and  coordinate  the  implementation  of  the  provisions  of  this  Chapter  for 
departments  under  the  control  of  board  and  commissions  appointed  by  the  Mayor.  Elected  oflBcers  shall  administer  and 
coordinate  the  inplementation  of  the  provisions  of  this  chapter  for  departments  under  their  respective  control  The  Clerk  of  the 


Board  of  Supen'isors  shall  pro\  idc  a  lull-iimc  stalf  person  to  perform  administrative  duties  for  the  Sunsliine  Ordinance  Task 
Force  and  to  assist  an\  person  in  gaining  access  to  public  meetings  or  public  information.  The  Clerk  of  the  Board  of 
Supervisors  sliall  provide  that  staff  person  with  whatever  facilities  and  equipment  are  necessary  to  perform  said  duties. 

'">93,  App.  8/18/93:  amended  by  Ord.  287-96,  App.  7/12/96;  Proposiiiun  (i.  1 1  2  99) 

SIX  .  67.32.  PROVISION  OF  SERVICES  TO  OTHER  AGENCIES;  SUNSIDNE 
Rl  Ql  IRED. 

It  is  tJie  policy  of  tlie  City  and  County  of  San  Francisco  to  ensure  opportunities  for  informed  civic  participation  embodied  in 
tills  Ordinance  to  all  local  state,  regional  and  federal  agencies  and  institutions  with  which  it  maintains  continuing  legal  and 
political  rebtbnships.  Officers,  agents  and  other  representatives  of  the  City  shall  continually,  consistently  and  assertively  work 
to  seek  commitments  to  enact  open  meetings,  public  information  and  citizen  comment  policies  by  these  agencies  and 
institutions,  including  but  not  limited  to  tlie  Presidio  Trust,  the  San  Francisco  Unified  School  District,  the  San  Francisco 
Community  College  Disti-ict,  the  San  Francisco  Transportation  Authority,  the  San  Francisco  Housing  Authority,  the  Treasure 
Island  Development  Authority,  the  San  Francisco  Redevelopment  Authority  and  the  University  of  California.  To  the  extent  not 
expressly  proliibited  b)'  law,  copies  of  all  written  communications  with  the  above  identified  entities  and  any  City  enployee, 
officer,  agents,  or  and  representative,  shall  be  accessible  as  public  records.  To  the  extent  not  expressly  prohibited  by  law,  any 
meeting  of  the  governing  body  of  any  such  agency  and  institution  at  which  City  officers,  agents  or  representatives  are  present 
in  tlieir  official  capacities  shaO  be  open  to  the  public,  and  this  provision  cannot  be  waK'ed  by  any  City  officer,  agent  or 
representatK'e.  The  City  shall  give  no  subsidy  in  money,  tax  abatements,  land,  or  services  to  any  private  entity  unless  that 
private  entity  agrees  in  writing  to  provide  the  City  with  financial  projections  (including  profit  and  loss  figures),  and  annual 
audited  financial  statements  for  the  project  thereafter,  for  the  project  upon  which  the  subsidy  is  based  and  all  such  projections 
and  financial  statements  shall  be  public  records  that  must  be  disclosed. 

(Added  by  Proposition  G,  1 1/2  99) 

SEC.  67.33.  DEPARTMENT  HEAD  DECLARATION?""^ 


All  City  department  heads  and  all  City  management  enployees  and  all  employees  or  officials  who  are  required  to  sign  an 
affidavit  of  financial  interest  witli  tlie  Ethics  Commission  shall  sign  an  annual  affidavit  or  declaration  stating  under  penalty  of 
perjury  that  they  have  read  the  Sunshine  Ordinance  and  have  attended  or  will  attend  when  next  offered,  a  training  session  on 
the  Sunshine  Ordinance,  to  be  held  at  least  once  annually.  The  affidavit  or  declarations  shall  be  maintained  by  the  Ethics 
Commissbn  and  shall  be  available  as  a  public  record.  Annual  training  shall  be  provided  by  the  San  Francisco  City  Attorney's 
Office  with  the  assistance  of  the  Sunshine  Ordinance  Task  Force. 

(•\d(icii  h>  Proposili.Mi  r,   1  1  2  99) 

SEC.  67.34.  WILLFl  L  FAILURE  SHALL  BE  OFFICLU.  MISCONDUCT. 


The  willful  feDure  of  any  elected  official,  department  head,  or  other  managerial  city  empbyee  to  discharge  any  duties 
imposed  by  tlie  Sunshine  Ordinance,  tlie  Brown  Act  or  tlie  Public  Records  Act  shall  be  deemed  official  misconduct. 
ConplainLs  involving  allegations  of  willful  viokilions  of  this  ordinance,  the  Browii  Act  or  tlie  Public  Records  Act  by  elected 
officials  or  department  heads  ofUic  C'ii_\  and  (\hhU_\  iifSan  1  rancisco  shall  he  handled  b\  tlic  1  iliics  Coiiiniission. 

(Added  by  Proposition  G,  1 1/2/99) 


SEC.  67.35.  ENFORCEMENT  PROVISIONS. 


(a)  Any  person  may  institute  proceedings  for  injunctive  reliei^  declaratory  relief,  or  writ  of  mandate  in  any  court  of 
competent  jurisdiction  to  enforce  his  or  her  right  to  inspect  or  to  receive  a  copy  of  any  public  record  or  class  of  public  records 
under  this  Ordinance  or  to  enforce  his  or  her  right  to  attend  any  meeting  required  under  this  Ordinance  to  be  open,  or  to 
compel  such  meeting  to  be  open. 

(b)  A  coml  shall  award  costs  and  reasonable  attorneys'  fees  to  the  plaintiff  who  is  the  prevailing  part>'  in  an  action 
brought  to  enforce  this  Ordinance. 

(c)  If  a  court  finds  that  an  action  filed  pursuant  to  this  section  is  fiivolous,  the  City  and  County  may  assert  its  rights  to  be 
paid  its  reasonable  attorneys'  fees  and  costs. 

(d)  Any  person  may  institute  proceedings  for  enforcement  and  penalties  under  this  act  in  any  court  of  competent 
jurisdiction  or  before  the  Ethics  Commission  if  enforcement  action  is  not  taken  by  a  City  or  State  official  40  days  after  a 
complaint  is  filed. 

(Added  by  Proposition  G,  1 1/2/99) 

SEC.  67.36.  SUNSHINE  ORDINANCE  SUPERSEDES  OTHER  LOCAL  LAWS. 


The  provisions  of  this  Sunshine  Ordinance  supersede  other  local  laws.  Whenever  a  conflict  in  local  law  is  identified,  the 
requirement  which  would  result  in  greater  or  more  expedited  public  access  to  public  information  shall  appK'. 

(Added  by  Proposition  G,  1 1/2/99) 

SEC.  67.37.  SEVERABILITY. 


The  provisions  of  this  chapter  are  declared  to  be  separate  and  severable.  The  invalidity  of  any  clause,  sentence,  paragraph, 
subdivision,  section  or  portion  of  this  chapter,  or  the  invalidity  of  the  application  thereof  to  any  person  or  circumstances,  shall 
not  affect  the  validity  of  the  remainder  of  this  chapter,  or  the  validity  of  its  application  to  other  persons  or  circumstances. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Proposition  G,  11/2/99) 
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Ethics  Commission 

City  and  County  of  San  Francisco 


Date:  August  27,  2012 

To:  Members,  Ethics  Commission 

From:  John  St.  Croix,  Executive  Director  vx   / 

By:      Mabel  Ng,  Deputy  Executive  Director 

Re:               Proposed  legislation  to  impose  disclosure  requirements  on  draft 
 committees  

Background 

At  its  August  8,  201 1  meeting,  the  Ethics  Commission  considered  the  status  of  tvvo 
campaign  committees,  one  called  the  "Draft  Ed  Lee  Committee,"  which  registered  as  a 
primarily  formed  committee;  and  another  called  "Progress  for  All,"  which  initially 
registered  as  a  general  purpose  committee.  "Progress  for  All"  funded  the  "Run,  Ed, 
Run"  campaign,  which  focused  on  convincing  then  interim-Mayor  Ed  Lee  to  run  for 
election  as  Mayor  in  the  November  201 1  election.  Because  news  reports  indicated  that 
the  committee  functioned  as  a  primarily  formed  committee  that  existed  solely  to 
support  Mayor  Lee's  potential  candidacy,^  the  Executive  Director  instructed  Progress 
for  All  to  refile  as  a  primarily  formed  committee. 

Mayor  Lee  was  not  listed  on  the  ballot,  nor  had  he  received  any  contributions  or  made 
any  expenditures  in  support  of  his  election.  In  other  words,  he  did  not  meet  the 
definition  of  being  a  "candidate"  under  the  law.  See  Cal.  Gov't  Code  §  82007.  .\nd 
because  the  Commission  determined  that  Mayor  Lee  was  not  a  "candidate"  at  that  time, 
there  was  no  basis  to  require  Progress  for  All  to  refile  as  a  primarily  formed  comaiittee. 

In  making  its  determination,  however,  the  Commission  instructed  staff  to  propose 
amendments  to  the  City's  campaign  finance  laws  that  would  require  a  committee 
promoting  an  individual  as  a  candidate  to  the  voters  to  file  reports  and  disclose  its 
activities  with  the  Commission  as  a  primarily  formed  committee.  This  memo  presents 
staffs  recommendations  to  create  such  a  requirement. 

Both  general  purpose  committees  and  primarily  formed  committees  are  recipient 
committees  that  generally  file  semi-annual  statements  due  Januar}''  3 1  and  July  3 1  to 
disclose  campaign  activities  of  the  past  six  months.  Local  committees  also  file  pre- 


A  primarily  formed  committee  is  a  committee  formed  or  existing  primarily  to  support  or  oppose,  (a)  a 
single  candidate,  (b)  a  single  measure,  (c)  a  group  of  specific  candidates  beiag  voted  upon  in  the  same  city, 
county,  or  multicounty  or  state  election,  or  (d)  two  or  more  measures  being  voted  upon  in  the  same  city, 
county,  multicounty,  or  state  election.  See  Calif.  Gov't  Code  §  82047.5. 
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election  reports  and  late  contribution  and  late  independent  expenditure  reports,  if  applicable. 

1  lic  ^iisiii^^iiishing  feature  of  a  primarily  formed  committee,  however,  is  that  it  must  file  in  the 
jurisdieiion  where  the  candidate  or  measure  it  is  primarily  formed  to  support  or  oppose  normally 
files  its  campaign  statements.  See  2  Cal.  Code  Regs  §  18247.5.  Thus,  a  primarily  formed 
committee  supporting  a  candidate  for  City  elective  office  would  be  required  to  file  with  the 
Ethics  Commission;  a  general  purpose  committee  that  makes  expenditures  to  support  a  candidate 
for  City  elective  office  need  not  be  required  to  file  with  the  Ethics  Commission. 

The  proposed  changes  are  to  the  Campaign  Finance  Reform  Ordinance  (CFRO),  San  Francisco 
Campaign  and  Governmental  Conduct  Code  section  1.100  et  seq.  (C&GC  Code).  The  Board  of 
Supervisors  (Board)  may  amend  the  CFRO  if  (a)  the  amendment  furthers  the  purposes  of  the 
CFRO,  (b)  the  Ethics  Commission  approves  the  proposed  amendment  in  advance  by  at  least  a 
four-fifths  vote  of  all  its  members;  (c)  the  proposed  amendment  is  available  for  pubhc  review  at 
least  30  days  before  the  amendment  is  considered  by  the  Board  or  any  committee  of  the  Board; 
and  (d)  the  Board  approves  the  proposed  amendment  by  at  least  a  two-thirds  vote  of  all  its 
members.  C&GC  Code  §  1.103. 

Discussion 

The  proposed  amendments  establish  a  new  section  in  the  CFRO,  section  1.160,  which  has  two 
subsections,  one  setting  forth  definitions  and  the  other  the  filing  requirements. 

1 .        Proposed  section  1 . 1 60(a) 

Section  1 . 1 60(a)  contains  three  definitions  and  a  provision  that  the  Ethics  Commission  may 
adopt  regulations  further  defining  those  terms. 

The  term  "draft  committee"  under  section  1.160(a)(1)  is  perhaps  the  most  critical  definition  here. 
Under  staffs  proposal,  any  person,  group  of  persons,  or  entity  that  receives  at  least  $1,000  in 
contributions  or  makes  $1,000  ui  expenditures  to  support  the  election  of  an  identifiable  person 
who  is  not  yet  a  candidate  will  be  subject  to  reporting  requirements.  The  language  that  describes 
"identifiable  person"  in  the  proposal  generally  tracks  language  that  defmes  "candidate"  under 
state  law.  Under  the  legislation,  a  committee  that  receives  contributions  or  makes  expenditures 
to  support  the  election  of  an  identifiable  person  who  has  not  yet  qualified  as  a  candidate  will 
have  the  same  filing  obligations  as  a  primarily  formed  committee  that  receives  contributions  or 
makes  expenditures  to  support  a  declared  candidate.  The  "draft  committee"  must  register  as  a 
committee  and  file  reports  disclosing  contributions  and  expenditures  during  set  time  periods,  just 
like  other  primarily  formed  committees  that  support  candidates. 

The  term  "support"  is  defmed  as  any  public  actions  or  statements  encouraging  or  urging  an 
identifiable  person  to  declare  as  a  candidate  for  City  elective  office. 

The  term  "primarily  formed  committee"  is  as  defmed  in  Califomia  Government  Code  section 
82047.5,  which  is:  "a  committee  pursuant  to  subdivision  (a)  of  Section  82013  which  is  formed 
or  exists  primarily  to  support  or  oppose  imy  of  the  following: 
(a)  A  single  candidate. 


(b)  A  single  measure. 

(c)  A  group  of  specific  candidates  being  voted  upon  in  the  same  city,  county,  or  multicounty 
election. 

(d)  Two  or  more  measures  being  voted  upon  in  the  same  city,  county,  multicounty,  or  state 
election."^ 


Decision  Point  1 

Shall  the  Commission  approve  the  proposed  new  language  in  section  1 .160(a)  of  the  CFRO,  as 
set  forth  on  page  1,  lines  13-24  of  the  draft  amendments? 


2.        Proposed  section  1.160fb) 

Section  1 .160(b)  sets  forth  the  filing  requirements  for  the  draft  committees.  Under  the  proposal, 
a  draft  committee  would  be  subject  to  the  same  state  or  local  filing  requirements  that  apply  to  a 
primarily  formed  committee  that  supports  a  candidate  seeking  the  same  City  elective  office. 
Generally  speaking,  this  means  that  the  draft  committee  must  file  its  statement  of  organization  as 
a  primarily  formed  committee.  Thereafter,  the  draft  committee  would  file  the  FPPC  Form  460 
on  a  periodic  basis,  as  requhed  by  law,  to  disclose  contributions  received  and  expenditures  made. 


Decision  Point  2 

Shall  the  Commission  approve  the  proposed  new  language  in  section  1.160(b)  of  the  CFRO,  as 
set  forth  on  page  1 ,  line  25  -  page  2,  line  7  of  the  draft  amendments? 


*  *  * 

(Regulations  of  the  Fair  Political  Practices  Commission,  Title  2,  Division  6,  California  Code  of 
Regulations) 

§  18247.5.  Primarily  Formed  Committees. 

(a)  A  "primarily  formed"  committee,  as  defmed  in  Section  82047.5  and  this  regulation,  is  a  recipient 
committee  under  Section  82013(a)  that  supports  or  opposes  a  single  candidate  or  measure,  or  a 
specific  group  of  measures  or  local  candidates  on  the  same  ballot.  (In  contrast,  a  "general  purpose" 
committee,  defmed  in  Section  82027.5  and  Regulation  18227.5,  supports  multiple  candidates  or 
ballot  measures.) 

(b)  Filing.  Under  Section  84215,  a  primarily  formed  committee  files  in  the  jurisdiction  where  the 
candidate(s)  or  measure(s)  it  is  primarily  formed  to  support  or  oppose  normally  file(s)  their  campaign 
statements. 

(c)  Special  Requirements  for  Primarily  Formed  Committees.  In  addition  to  other  applicable 
provisions  of  the  Act  and  regulations,  a  primarily  formed  committee  must  automatically  file 
preelection  statements  under  Section  84200.5  and  84200.7  or  84200.8;  must  comply  with  the 
committee  name  and  identification  of  donors  requirements  of  Sections  84107,  84503  and  84504,  if 
supporting  or  opposing  a  ballot  measure;  must  comply  with  the  committee  name  rules  of  Regulation 
18402(c)(3)  if  supporting  or  opposing  candidate(s);  must  file  online  90-day  reports  under  Section 
85309  if  supporting  or  opposing  a  state  ballot  measure;  must  file  16-day  reports  of  contributions 
received  under  Section  82036;  and  is  subject  to  mandatory  audit  if  a  state  committee. 


^  Fair  Political  Practices  Commission  Regulation  18247.5  provides  further  information  about  primarily  formed 
committees.  The  regulation  is  set  forth  at  the  end  of  this  memo. 
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(d)  Definition.  For  purposes  of  Section  82047.5,  a  recipient  committee  under  Section  82013(a)  is 
considered  to  be  "formed  or  existing  primarily  to  support  or  oppose"  a  candidate  or  measure  if 

(1)  The  committee  is  created  for  the  purpose  of  or  is  involved  in  running  the  principal  campaign  for 
or  against  the  candidate(s)  or  measures(s)  as  listed  in  subdivision  (d)(4)  below;  or 

(2)  The  committee's  primary  purpose  and  activities  are  to  support  or  oppose  candidate(s)  or 
measure(s)  as  listed  in  subdivision  (d)(4)  below;  or 

(3)  The  committee  makes  more  than  70  percent  of  its  total  contributions  and  expenditures  on  all 
candidates  and  measures  (not  including  administrative  overhead)  on  those  specific  candidates(s)  or 
measure(s)  as  listed  in  subdivision  (d)(4)  below,  during  the  time  period  specified  in  subdivision 

(e)  (3). 

(4)  (A)  A  single  candidate.  A  committee  formed  or  existing  primarily  to  support  or  oppose  a  single 
candidate  includes  a  committee  that  makes  contributions  and  expenditures  for  a  particular  candidate 
and  against  that  candidate's  opponent(s). 

(B)  A  single  measure. 

(C)  A  group  of  specific  candidates  being  voted  upon  in  the  same  city,  county,  or  multicounty 
election. 

(D)  Two  or  more  measures  being  voted  upon  in  the  same  city,  county,  multicounty,  or  state  election. 

(e)  Review. 

(1)  A  committee  that  has  reason  to  know  it  is  close  to  triggering  the  applicable  threshold  for  changing 
status  because  its  spending  is  concentrated  on  candidate(s)  or  measure(s)  as  listed  in  subparagraphs 
(d)(4)(A),  (B),  (C)  or  (D),  shall  determine  whether  it  is  primarily  formed  quarterly  at  the  end  of 
March,  June,  September  and  December. 

(2)  Newly  organized  committees. 

(A)  A  committee  that  files  its  initial  statement  of  organization  within  six  months  of  an  election  in 
connection  with  which  the  committee  makes  contributions  and  expenditures  shall  determine  whether 
it  is  primarily  formed  at  the  end  of  each  month  prior  to  the  election  unless  the  committee  has  not 
made  contributions  and/or  expenditures  of  $1,000  or  more  to  support  or  oppose  candidates  or 
measures  during  that  month. 

(B)  A  committee  that  files  its  initial  statement  of  organization  within  six  months  of  a  statewide 
primary  or  general  election  or  within  30  days  after  a  declaration  calling  a  special  election  for  a  state 
elective  office  or  measure  and  makes  at  least  $25,000  in  independent  expenditures  to  support  or 
oppose  a  state  candidate  or  state  measure(s)  as  listed  in  subparagraphs  (d)(4)(A),  (B),  or  (D),  is 
presumed  to  be,  and  shall  report  as,  a  primarily  formed  committee.  This  presumption  can  be  rebutted 
when  the  committee's  contributions  and  expenditures  on  multiple  candidates  or  measures  in  different 
jurisdictions  or  elections  demonstrate  that  it  is  not  primarily  formed  and  the  committee  may  amend 
its  statement  of  organization  to  identify  itself  as  a  general  purpose  committee  pursuant  to  Regulation 
18227.5. 

(3)  For  purposes  of  determining  whether  it  is  primarily  formed  under  subdivision  (d)(3),  a  committee 
shall  count  contributions  and  expenditures  made  to  support  or  oppose  candidates  or  measures  during 
whichever  of  the  following  time  periods  most  accurately  reflects  the  current  and  upcoming  activities 
of  the  committee: 

(A)  The  immediately  preceding  24  months;  or 

(B)  The  current  two-year  period,  beginning  with  January  1  of  an  odd-numbered  year  and  ending  with 
December  31  of  the  following  even-numbered  year. 

(f)  File  as  Primarily  Formed  through  the  Election.  A  committee  that  is  or  becomes  primarily  formed 
within  90  days  prior  to  an  election  shall  maintain  that  status  and  file  disclosure  reports  as  a  primarily 
formed  committee  up  to  the  date  of  that  election  and  continuing  until  the  end  of  the  post-election 
reporting  period. 

(g)  Change  of  Status. 
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(1)  Amend  Statement  of  Organization.  A  recipient  committee  whose  status  changes  from  one 
jurisdiction  to  another,  or  between  general  purpose  and  primarily  formed  shall  amend  its  statement  of 
organization  pursuant  to  Section  84103  to  reflect  the  change.  If,  after  filing  reports  with  one 
jurisdiction,  a  committee  changes  jurisdiction,  in  addition  to  filing  reports  with  a  new  filing  officer, 
the  committee  must  continue  filing  reports  with  the  original  filing  officer  through  the  end  of  the 
calendar  year  under  Section  84215(g). 

(2)  An  existing  general  purpose  committee  is  not  required  to  change  its  filing  status  to  a  primarily 
formed  committee  unless  it  meets  the  requirements  in  subdivision  (d)  and  it  makes  at  least  $100,000 
of  contributions  and/or  expenditures  if  supporting  or  opposing  a  state  candidate  or  measure(s)  listed 
in  subparagraphs  (d)(4)(A),  (B),  or  (D),  or  at  least  $10,000  of  contributions  and/or  expenditures  if 
supporting  or  opposing  local  candidate(s)  or  measure(s)  listed  in  subparagraphs  (d)(4)(A),  (B),  (C), 
or(D). 

(3)  Contributions  from  a  general  purpose  committee  to  a  primarily  formed  ballot  measure  or 
candidate  committee  shall  not  be  included  in  the  calculations  required  under  subdivision  (d)(3)  if  the 
sponsor  of  the  general  purpose  committee  is  also  a  sponsor  of  the  primarily  formed  committee. 

(4)  A  committee  that  was  primarily  formed  for  the  election  of  a  candidate  or  measure,  but  after  that 
election  continues  to  exist  to  support  or  oppose  different  candidates  or  measures  in  the  future,  may 
remove  the  candidate  or  measure  name  from  the  committee  name  and  change  its  stams  following  the 
election,  as  long  as  the  committee  is  not  raising  funds  to  pay  debt  from  the  election,  except  as 
provided  in  subdivision  (f). 

(h)  Avoidance  of  Disclosure.  A  committee  shall  not  knowingly  file  in  an  incorrect  jurisdiction  or  as 
an  incorrect  type  of  committee,  with  the  intention  of  avoiding  the  appropriate  legal  disclosure  of 
campaign  contributions  and  expenditures  to  the  public. 

Note:  Authority  cited:  Section  83112,  Government  Code.  Reference:  Section  82047.5,  Government 
Code. 
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FILE  NO. 


ORDINANCE  NO. 


1  [Campaign  and  Governmental  Conduct  Code  -  Disclosure  for  Draft  Committees] 
2 

3  Ordinance  amending  the  San  Francisco  Campaign  and  Governmental  Conduct  Code  by 

4  adding  section  1.160  to  impose  disclosure  requirements  on  committees  that  support  a 

5  person  for  City  elective  office  who  has  not  yet  qualified  as  a  candidate. 

6  NOTE:  Additions  are  single-underline  italics  Times  New  Roman', 

deletions  are  strike  through  italics  Times  New  Roman. 
1  '         Board  amendment  additions  are  double-underlined: 

Board  amendment  deletions  are  strikethrough  normal. 

8 
9 

10  Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 

11  Section  1.  The  San  Francisco  Campaign  and  Governmental  Conduct  Code  is  hereby 

1 2  amended  by  adding  Section  1 . 1 60,  to  read  as  follows: 

13  SEC.  1.160.  DISCLOSURE  REQUIREMENTS  FOR  DRAFT  COMNfTTTEES. 

14  (a)       Definitions.  Wheneyer  in  this  Section  the  following  words  or  phrases  are  used,  thev 

15  shall  mean: 

16  (1)       'Draft  committee"  shall  mean  any  person,  STOup  of  persons  or  entity  that  either 

17  receives  contributions  of  $1,000  or  more  or  makes  expenditures  of  $1.000  or  more,  in  order  to  support 

18  the  election  of  an  identifiable  person  to  City  elective  office  who  has  not  qualified  as  a  candidate. 

1 9  (2)       "Support"  shall  mean  any  public  actions  or  statements  encouraging  or  urzin^  an 

20  identifiable  person  to  declare  as  a  candidate  for  City  elective  office. 
21 

22  (3)       "Primarily  formed  committee"  shall  be  defined  as  set  forth  in  the  California 

23  Political  Reform  Act,  California  Government  Code  section  82047.5. 

24  (4)       The  Ethics  Commission  may  adopt  regulations  further  defining  these  terms. 

25  fb)      Filins  requirements. 


*Name  of  Supervisor/Committee/Department* 
BOARD  OF  SUPERVISORS 
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1  (1)      Draft  committees  shall  file  any  campaign  finance -related  filings,  reports  or 

2  statements  required  by  either  state  or  local  law  for  a  primarily  formed  committee  supporting  a 

3  candidate  seeking  the  City  elective  o  ffice  for  which  the  draft  committee  is  supporting  an  identifiable 

4  person. 

5  (2)      If  the  identifiable  person  supported  by  a  draft  committee  qualifies  as  a  candidate 

6  for  City  elective  office,  the  committee  shall  continue  to  file,  as  required  by  either  state  or  local  law,  as  a 

7  primarily  formed  committee  supporting  that  candidate. 

8  Section  2.  Effective  Date.  This  ordinance  shall  become  effective  30  days  from  the 

9  date  of  passage. 

10  Section  3.  This  section  is  uncodified.  In  enacting  this  Ordinance,  the  Board  intends  to 

1 1  amend  only  those  words,  phrases,  paragraphs,  subsections,  sections,  articles,  numbers, 

1 2  punctuation,  charts,  diagrams,  or  any  other  constituent  part  of  the  Campaign  and 

13  Governmental  Conduct  Code  that  are  explicitly  shown  in  this  legislation  as  additions, 

14  deletions.  Board  amendment  additions,  and  Board  amendment  deletions  in  accordance  with 

1 5  the  "Note"  that  appears  under  the  official  title  of  the  legislation. 
16 

APPROVED  AS  TO  FORM: 

17  DENNIS  J.  HERRERA,  City  Attorney 

18 

By:   

19  ANDREW  SHEN 

Deputy  City  Attorney 

20 

21  ■ 

22  .  ' 
23 

24 
25 


•Name  of  Supervisor/Committee/Department* 
BOARD  OF  SUPERVISORS 
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Ethics  Commission 

City  and  County  of  San  Francisco 


EXECUTIVE  DIRECTOR'S  REPORT 
TO  THE  SAN  FRANCISCO  ETHICS  COMMISSION 
For  the  Meeting  of  November  26,  2012 

1.        November  6,  2012  election. 

As  of  November  13,  2012,  the  Commission  disbursed  a  total  of  $1,178,761  in  public 
funds  to  12  candidates  eligible  to  receive  public  financing.  Candidates  may  continue  to 
submit  requests  for  public  funds  through  December  6,  2012. 

According  to  Third  Party  Disclosure  Forms  filed  with  the  Commission,  third  part>' 
spending  to  support  or  oppose  candidates  on  the  November  6  ballot  totaled  almost  $1 .7 
million.  In  2010  when  22  candidates  qualified  to  receive  public  funding,  third  party 
spending  also  totaled  approximately  $1.7  million. 

Staff  confinues  to  conduct  outreach  to  candidates  to  inform  them  about  rules  relating  to 
termination  of  committees,  return  of  unexpended  funds  and  other  relevant  matters. 
Audits  will  commence  soon. 


2.        Investigation  and  enforcement  program. 

As  of  November  14,  2012,  there  are  28  pending  formal  complaints  alleging  violations 
within  the  Ethics  Commission's  jurisdiction.  Out  of  the  nine  complaints  alleging 
Sunshine  Ordinance  violations,  the  resolution  of  seven  is  pending  the  approval  of  the 
Commission's  Sunshine  Ordinance  regulations. 


Category 

#  of  Complaints 

Campaign  Finance 

15 

Conflict  of  Interest 

2 

Governmental  Ethics 

0 

Lobbyist  Ordinance 

0 

Campaign  Consuhant  Ordinance 

2 

Sunshine  Ordinance 

9 

TOTAL 

28 

3.        Campaign  finance  disclosure  program. 

a.  Filing  deadline.  The  most  recent  filing  deadline  was  on  October  25,  2012  for  the 
Second  Pre-Election  statement,  which  covers  the  reporting  period  ending  October  20, 
2012.  Only  one  filer  still  has  not  filed  his  required  statement.  Staff  sent  a  Non-Specific 
Written  Notice,  hi  the  interim,  staff  continues  to  receive  and  process  campaign 
statements  for  other  filing  deadlines.  Staff  continues  to  answer  questions  fi-om  and 
conduct  outreach  to  candidates  and  other  committee  representatives  about  campaign 
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finance  filing  obligations.  The  next  filing  deadline  is  Januan'  31.  2013  for  the  Second  Semi- 
.'Vrrnual  Statement,  which  covers  the  reporting  period  ending  December  31,  2012. 

b.  Collection  of  late  filing  fees  and  contribution  forfeitures.  In  the  FY12-13,  as  of  November  14, 
tlie  Commission  collected  a  total  of  $28,193  in  campaign  finance  late  fees  and  forfeitures. 
Outstanding  late  fees  and  forfeitures  total  $22,449,  of  which  waiver  requests  are  pending  for 
$210:  and  $6,659  is  pending  at  the  Bureau  of  Delinquent  Revenues  (BDR). 

In  the  last  ED  report,  eight  filers  appeared  on  the  BDR  list.  On  October  24,  staff  met  with  staff  at 
BDR  and  learned  that  in  three  of  the  older  cases,  judgments  were  issued  for  the  City;  three  other 
claims  had  been  discharged  due  to  bankruptcy  of  the  filers. 


c.  Status  of  accounts  to  San  Francisco  Bureau  of  Delinquent  Revenues  (BDR).  The  following 
chart  provides  details  on  active  accounts  referred  to  BDR: 


# 

Committee/ 

ID# 

Treasurer  or 

Date 

Original 

Last 

Current 

Filer 

Responsible 

referral 

amount 

month's 

balance 

Officer 

effective 

referred 

balance 

(Changes  are 
in  bold) 

1 

Johnny  K.  Wang 
JKW  Political 
Consulting 

100716 

Johnny  K. 
Wang 

4/19/11 

$4,000 

$4,000 

$4,000 

2 

Coalition  to  Elect 

Chris  Jackson  to 
Community  College 
Board 

1302351 

Chris  Jackson 

6/17/11 

2,658.90 

$2,658.90 

2,658.90 

TOTAL 

$6,659 

4.        Revenues  report. 

For  FY  12-13,  the  Commission  was  budgeted  to  generate  $100,000  in  revenues.  As  of 
November  9.  2012,  the  Commission  received  $  35,128  as  summarized  below.  The  figure 
represents  collection  of  approximately  35  percent  of  expected  revenues  for  FY  12-13. 


Revenues  received  as  of  November  9,  2012: 


Source 

Budgeted  Amount  FY 
12-13 

Receipts 

Lobbyist  Fees 

$27,000 

$3,500 

Other  Ethics  General 

$1,000 

$84 

Campaign  Finance  Fines 

$50,000 

$18,169 

Campaiijii  (  onsultant  Fees 

$18,000 

$2,300 

l.obbMNl  1  incs 

$1,000 

$550 

StaiciiK  iits  v\'  I  xonomic  Interests  Fines 

$1,000 

$2540 

Oihcr  1  ihics  1  ines 

$1,000 

$1,300 

CampaiLMi  C  \)nsultant  Fines 

$1,000 

$100 

Inallocalcd 

$0 

$6,585 

2 


Source 

Budgeted  Amount  FY 
12-13 

Receipts 

Total 

$100,000 

$35,128 

5.  Lobbyist  program. 

As  of  November  9,  2012,  91  individual  lobbyists  were  registered  with  tlie  Commission.  For 
FY  12-13,  as  of  November  9,  2012,  total  revenues  collected  were  $4,050,  including  $3,500  in 
lobbyist  registration  fees  and  $550  in  late  fines.  The  filing  deadline  for  the  next  lobbyist 
disclosure  statement  is  December  17,  2012. 

6.  Campaign  Consultant  program. 

As  of  November  13,  2012,  thirty-nine  campaign  consultants  are  registered  with  the  Commission. 
$2,300  in  registration  fees  and  $100  in  fines  have  been  collected  so  far  during  the  2012-201 3 
fiscal  year.  The  next  campaign  consultant  quarterly  report  deadline  is  Monday,  December  1 7. 
2012.  Staff  will  send  reminders  to  all  active  campaign  consultants  two  weeks  before  the 
deadline. 

7.  Outreach  and  Education. 

On  October  18,  staff  met  with  a  delegation  of  19  representatives  of  the  Changzhi  Cit>' 
Supervision  Bureau.  Sponsored  by  the  US-China  Business  Training  Center,  the  delegates  were 
in  the  U.S.  to  learn  about  the  role  and  responsibilities  of  the  Ethics  Commission,  especially  as 
they  pertain  to  investigation  procedures  for  ethics  complaints  and  the  enforcement  of  ethics  rules. 
Established  in  1992  and  based  in  Los  Angeles,  the  US-China  Business  Training  Center  is  a  China 
State  Administration  of  Foreign  Experts  Affairs  (SAFEA)  certified  provider  of  professional 
training  programs  for  Chinese  officials,  industry  professionals  and  business  executives. 

On  October  19,  staff  met  with  a  delegation  of  20  officials  fiom  the  Bureau  of  Supervision, 
Guangzhou  Municipality,  China.  The  delegation,  sponsored  by  Triway  International,  Inc.,  was  in 
the  U.S.  for  a  three-week  trip  to  learn  about  anfi-corruption  practices  in  the  U.S.,  and  discussed 
the  functions  of  the  Ethics  Commission,  its  educafion  program,  and  performance  evaluation 
standards  and  measures  of  City  employees. 

On  November  9,  staff  met  with  a  group  of  19  officials  from  the  Henan  Bureau  of  Corruption 
Prevention,  Henan  Provincial  Department  of  Supervision  and  other  local  subsidiaries.  The  group, 
also  sponsored  by  Triway,  visited  the  U.S.  in  early  November  to  gain  an  understanding  of 
administrative  efficiency  procedures  in  the  U.S.  They  discussed  the  functions  of  the  Ethics 
Commission,  its  training  programs  and  performance  standards  and  measures. 

The  Commission  continues  to  offer  trainings  on  Statements  of  Incompatible  Activities  to  Cit}- 
departments. 

The  following  are  web  video  trainings  available  on  the  Commission  website: 

Department  of  Building  Inspection  SIA  Training 
Candidates'  Training  (new  version  posted  on  September  4) 
Controller's  Office  SIA  Training 
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Deparlmeni  on  the  Hn\  ironment  SIA  Training 

Governmental  Etliics  Ordinance  Training  for  City  Employees 

Lobbyist  Ordinance  Training 

Medical  Examiner's  Office  SIA  Training 

Non-Candidate  Recipient  Committee  Training 

Public  Utilities  Commission  SIA  Training 

SIA  Templale  Language  Training 

Respecjiiill)  i^ubmitted,  ^ 


John  St.  Croix 
Executive  Director 
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Minutes  of  the  Regular  Meeting  of 
The  San  Francisco  Ethics  Commission 
November  26,  2012 
Room  400,  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102 

I.    Call  to  order  and  roll  call. 

Chairperson  Hur  called  the  meeting  to  order  at  5:30  PM 

COMMISSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chairperson;  Jamienne  Studley,  Vice- 
Chairperson;  Beverly  Hayon,  Commissioner;  Dorothy  S.  Liu,  Commissioner;  Paul  A.  Renne, 
Commissioner. 

STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Mabel  Ng,  Deputy  Executive  Director;  Catherine 
Argumedo,  Investigator/Legal  Analyst;  Garrett  Chatfield,  Investigator/Legal  Analyst. 

OFFICE  OF  THE  CITY  ATTORNEY:  Andrew  Shen,  Deputy  City  Attorney  (DCA). 

OTHERS  PRESENT:  David  Pilpel;  Richard  Knee;  and  other  unidentified  members  of  the  public. 

MATERIALS  DISTRIBUTED: 

-  Memorandum  from  Executive  Director,  dated  November  16,  2012,  re:  Regulations  for  Violations  of  the 
Sunshine  Ordinance 

-  Draft  Ethics  Commission  Regulations  for  Violations  of  the  Sunshine  Ordinance 

-  Ethics  Commission  Regulations  for  Investigations  and  Enforcement  Proceedings 

-  San  Francisco  Administrative  Code,  Chapter  67,  The  San  Francisco  Sunshine  Ordinance 

-  Memorandum  from  Executive  Director,  dated  August  27,  2012,  re:  Proposed  legislation  to  impose 
disclosure  requirements  on  draft  committees 

-  Draft  Minutes  of  the  Regular  Meeting  of  the  San  Francisco  Ethics  Commission  of  October  22,  2012 

-  Executive  Director's  Report  for  The  San  Francisco  Ethics  Commission  Meeting  of  November  26.  201 2 

n.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are  within  the 
jurisdiction  of  the  Ethics  Commission. 

David  Pilpel  stated  that  he  would  like  Commission  staff  to  prepare  a  report  on  the  effectiveness  on  the 
public  financing  program. 

m.  Discussion  and  possible  action  on  draft  regulations  governing  the  Ethics  Commission's 
handling  of  complaints  related  to  alleged  violations  of  the  Sunshine  Ordinance  and 
referrals  from  the  Sunshine  Ordinance  Task  Force  (SOTF). 

Executive  Director  St.  Croix  introduced  the  item. 

Decision  Point  1 

Chairperson  Hur  inquu-ed  why  the  term  "Order  of  Determination"  was  defined  if  the  term  is  not 
referenced  in  the  regulations. 
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lin  esiigator  Chatfield  staled  that  the  term  is  defined  to  identify  how  a  referral  is  made  to  the  Commission 
by  tiie  Task  Force  and  to  identity  which  track  a  referral  will  be  handled  under. 

Public  Comment: 

Richard  Knee  stated  that  the  Commission  should  postpone  making  any  decision  regarding  the  proposed 
regulations  until  the  five  new  members  of  the  Task  Force  had  an  opportunity  to  review  the  regulations. 

David  Pilpel  stated  that  the  regulations  should  strike  references  to  the  "Supervisor  of  Records"'  because 
that  individual  cannot  refer  matters  to  the  Commission. 

Motion  12-11-26-1  (Renne/Hayon)  Moved,  seconded,  and  passed  (5-0)  that  the  Ethics  Commission 
adopt  decision  point  1. 

Decision  Point  2 

Commissioner  Renne  stated  that  sections  II.D.2  and  II.D.3  in  Chapter  Two  should  be  re-ordered  so  that 
II.D.3  is  renumbered  as  II.D.2  and  vice  versa.  He  stated  that  the  re-ordering  of  the  sections  provides 
better  clarity. 

hncstigator  Argumedo  responded  to  Commissioner  Liu  stating  that  the  Commission  may  present  its 
findings  of  fact  orally  at  a  hearing  rather  than  in  written  fonn. 

Chairperson  Hur  stated  that  language  should  be  added  to  Chapter  Two,  section  II. C. 2  that  would  allow  for 
the  parties  to  exchange  documents  via  email. 

Public  Comment: 

Mr.  Knee  stated  that  the  regulations  propose  two  different  burdens  of  proof  in  the  two  different  hearing 
procedures  and  they  should  be  standardized. 

Mr.  Pilpel  stated  that  Chapters  Two  and  Three  should  have  parallel  language.  He  stated  that  he  was 
concerned  about  what  would  occur  if  the  Commission  came  to  a  deadlocked  decision  in  the  event  a 
hearing  was  conducted  by  only  four  Commissioners. 

Motion  12-11-26-2  (Renne/Studley)  Moved,  seconded  and  passed  (5-0)  that  the  Ethics  Commission 
adopt  decision  point  2  as  amended  by  the  Commission. 

Decision  Point  3 

Vice-Chairperson  Studley  stated  that  the  change  made  to  Chapter  Two,  sections  II.D.2  and  n.D.3  should 
also  be  made  to  Chapter  Three,  sections  IU.B.2  and  III.B.3. 

Chairperson  Hur  and  Commissioner  Studley  discussed  and  stated  that  the  plirase  "unless  impracticable" 
be  added  to  Chapter  Three,  section  LB.  1  just  prior  to  the  clause  regarding  the  scheduling  of  a  hearing. 

Public  Comment: 

Mr.  Knee  stated  that  the  regulations  should  define  what  the  regulations  mean  by  the  term  "page." 

Mr.  Pilpel  stated  that  any  document  that  is  public  and  related  to  a  hearing  should  be  included  with  the 
report  and  recommendation.  He  stated  that  staff  should  develop  a  flow  chart  to  aid  a  respondent  witli  tlie 
hearing  process. 
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After  discussion  between  the  Commissioners  and  DCA  Shen,  the  Commissioners  determined  that  there 
was  no  need  to  address  potential  deadlock  situations  as  a  respondent  or  complainant  carry  the  burden  to 
convince  three  Commissioners  for  any  finding  of  a  violation  or  non-violation. 

Motion  12-11-26-3  (Liu/Hayon)  Moved,  seconded,  and  passed  (5-0)  to  adopt  decision  point  3  as 
amended  by  the  Commission. 

Decision  Point  4 

After  discussion  between  the  Commissioners  and  the  Executive  Director,  the  Commission  proposed 
adding  a  section  in  Chapter  Four  to  require  each  Commissioner  who  participates  in  making  a  decision  on 
a  continued  hearing,  but  who  did  not  attend  the  hearing  in  its  entirety,  to  certify  on  the  record  that  he  or 
she  personally  heard  the  testimony,  either  in  person  or  by  listening  to  a  tape  or  recording  of  the 
proceeding,  and  reviewed  the  evidence,  or  otherwise  reviewed  the  entire  record  of  the  proceedings. 

After  discussion,  the  Commissioners  stated  that  language  should  be  added  to  Chapter  Four,  section  E, 
stating  that  a  hearing  will  be  continued  unless  four  or  more  Commissioners  are  present. 


Public  Comment: 


Mr.  Knee  stated  that  there  should  be  a  provision  that  requires  audio  and  video  recording  of  the  hearings. 

Mr.  Pilpel  stated  that  Sunshine  Ordinance  related  complaints  and  corresponding  documents  should  be 
public. 

Motion  12-11-26-4  (Renne/Hayon)  Moved,  seconded,  and  passed  (5-0)  to  adopt  decision  point  four 
as  amended  by  the  Commission. 

Decision  Points  Five  through  Seven  where  continued  to  a  future  meeting. 
Decision  Point  8 

Chairperson  Hur  stated  that  the  Commission  should  make  every  effort  to  review  these  regulations  one 
year  after  implementation  to  determine  if  anything  should  be  changed  or  improved. 

Public  Comment: 

Mr.  Knee  stated  that  he  need  clarification  as  to  what  the  Commission  was  taking  action  on  w  ith  this 
decision  point. 

Motion  12-11-26-5  (Renne/Studley)  Moved,  seconded,  and  passed  (5-0)  to  adopt  decision  point  8 
and  the  Regulations  as  a  whole  as  amended  by  the  Commission. 

IV.  Discussion  and  possible  action  on  draft  amendments  to  the  Campaign  Finance  Reform 
Ordinance  (CFRO)  to  impose  disclosure  requirements  on  "draft  committees"  that 
support  the  candidacy  of  an  identifiable  person  for  City  elective  office  w  ho  has  not 
declared  as  a  candidate. 

Executive  Director  St.  Croix  introduced  the  item. 

Decision  Point  1 
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Chairperson  I  lur  stated  that  he  wanted  to  ensure  that  there  was  no  ambiguity  in  the  language  defining 
"support.'" 

Deput>'  Executive  Director  Ng  stated  that  tlie  language  that  is  currently  in  the  draft  would  cover  situations 
in  which  a  committee  attempts  to  encourage  an  undeclared  individual  to  run  for  a  specific  elective  office. 

After  discussion  between  the  Commission  and  the  Executive  Director,  the  Commission  proposed  to 
amend  the  language  in  section  1 .160(a)(1)  to  read  "in  order  to  support  the  qualification  or  election  of  an 
identifiable  person  to  City  elective  office  who  has  not  qualified  as  a  candidate." 

Public  Comment: 

Mr.  Pilpel  stated  that  the  term  •"qualification'"  should  be  included  into  the  definition  of  "draft  committee." 

Motion  12-11-26-6  (Hayon/Renne)  Moved,  seconded,  and  passed  (5-0)  to  adopt  decision  point  1  as 
amended  by  the  Commission. 

Decision  Point  2 

Commissioner  Liu  stated  that  the  language  for  section  1.160(b)(1)  should  read  "Draft  committees  shall 
file  the  same  statement  required  to  be  filed  by  a  primarily  formed  committee"  and  stated  that  it  would 
help  clarify  the  filing  requirements. 

.After  discussion,  the  suggested  language  for  section  1.160(b)(1)  was  proposed  as  "Draft  committees  shall 
file  campaign  finance-related  filings,  reports,  or  statements  required  by  either  state  or  local  law  for  a 
priinarilx  formed  committee  supporting  a  candidate  seeking  the  same  City  elective  office." 

Public  Comment: 

Mr.  Pilpel  stated  that  there  are  an  insufficient  number  of  commas  in  the  proposed  language  making  the 
provision  difficult  to  interpret. 

Motion  12-11-26-7  (Renne/Liu)  Moved,  seconded,  and  passed  (5-0)  to  adopt  decision  point  2  as 
amended  by  the  Commission. 

V.  Closed  Session  -  Public  Employee  Performance  Evaluation:  Executive  Director  John  St. 
CroLX. 

Public  Comment: 

Mr.  Pilpel  stated  his  support  for  the  Executive  Director. 

Motion  12-11-26-8  (Studley/Hayon)  Moved,  seconded,  and  passed  (5-0)  that  the  Commission  to  go 
into  closed  session. 

The  Commission  went  into  closed  session  at  7:55  p.m.  All  persons  left  the  room  except  the  five 
Commissioners  and  the  Executive  Director. 

The  Commission  rciiiinL'ci  \o  open  session  at  9: 10  p.m. 
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Motion  12-11-26-9  (Hayon/Studley)  Moved,  seconded,  and  passed  (5-0)  that  the  Commission  not 
disclose  the  closed  session  proceedings. 

VI.  Discussion  and  possible  action  on  minutes  of  the  Commission's  regular  meeting  of  October 
22,2012. 

Public  Comment: 

Mr.  Pilpel  noted  several  typographical  errors.  Staff  indicated  that  those  errors  would  be  corrected. 

Motion  12-11-26-10  (Liu/Studley)  Moved,  seconded,  and  passed  (5-0)  that  the  Commission  approve 
the  minutes  as  amended. 

Vn.     Discussion  of  Executive  Director's  Report. 

The  Executive  Director  introduced  the  report  and  noted  several  highlights. 
Public  Comment: 

Mr.  Pilpel  stated  that  report  should  contain  a  list  of  bad  actors  who  still  owe  fines  and  non-filers. 

VIII.  Discussion  on  items  for  future  meetings. 
None. 

Public  Comment: 
None. 

IX.  Adjournment. 

Motion  12-11-26-11  (Studley/Renne)  Moved,  seconded,  and  passed  (5-0)  that  the  Commission 
adjourn. 

The  meeting  adjourned  at  9: 15  p.m. 
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Minutes  of  the  Regular  Meeting  of 
The  San  Francisco  Ethics  Commission 
November  26,  2012 
Room  400,  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  C A  94102 

I.  Call  to  order  and  roll  call. 

Chairperson  Hur  called  the  meeting  to  order  at  5:30  PM. 

COMMISSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chairperson;  Jamienne  Studley,  Vice- 
Chairperson;  Beverly  Hayon,  Commissioner;  Dorothy  S.  Liu,  Commissioner;  Paul  A.  Renne. 
Commissioner. 

STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Mabel  Ng,  Deputy  Executive  Director:  Catherine 
Argumedo,  Investigator/Legal  Analyst;  Garrett  Chatfield,  Investigator/Legal  Analyst. 

OFFICE  OF  THE  CITY  ATTORNEY:  Andrew  Shen,  Deputy  City  Attorney  (DCA). 

OTHERS  PRESENT:  David  Pilpel;  Richard  Knee;  and  other  unidentified  members  of  the  public. 

Zi/tZ      MATERIALS  DISTRIBUTED: 

fro  vf't  ■  Memorandum  from  Executive  Director,  dated  November  16,  2012,  re:  Regulations  for  Violations  of  the 
'  Sunshine  Ordinance 

f.  -  Draft  Ethics  Commission  Regulations  for  Violations  of  the  Sunshine  Ordinance 

-  Ethics  Commission  Regulations  for  Investigations  and  Enforcement  Proceedings 

-  San  Francisco  Administrative  Code,  Chapter  67,  The  San  Francisco  Sunshine  Ordinance 

-  Memorandum  from  Executive  Director,  dated  August  27,  2012,  re:  Proposed  legislation  to  impose 
disclosure  requirements  on  draft  committees 

-  Draft  Minutes  of  the  Regular  Meeting  of  the  San  Francisco  Ethics  Commission  of  October  22.  20 1 2 

-  Executive  Director's  Report  for  The  San  Francisco  Ethics  Commission  Meeting  of  November  26.  201 2 

II.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are  n  ithin  the 

jurisdiction  of  the  Ethics  Commission. 

David  Pilpel  stated  that  he  would  like  Commission  staff  to  prepare  a  report  on  the  effectix  eness  on  the 
public  financing  program. 

III.  Discussion  and  possible  action  on  draft  regulations  governing  the  Ethics  Commission's 

handling  of  complaints  related  to  alleged  violations  of  the  Sunshine  Ordinance  and 
referrals  from  the  Sunshine  Ordinance  Task  Force  (SOTF). 

Executive  Director  St.  Croix  introduced  the  item. 

Decision  Point  1 

Chairperson  Hur  inquired  why  the  term  "Order  of  Determination"  was  defined  if  the  term  is  not 
referenced  in  the  regulations. 
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Investigator  Chatfield  stated  that  the  term  is  defined  to  identify  how  a  referral  is  made  to  the  Commission 
by  the  Task  Force  and  to  identify  which  track  a  referral  will  be  handled  under. 

Public  Comment: 

Richard  Knee  stated  that  the  Commission  should  postpone  making  any  decision  regarding  the  proposed 
regulations  until  the  five  new  members  of  the  Task  Force  had  an  opportunity  to  review  the  regulations. 

David  Pilpel  stated  that  the  regulations  should  strike  references  to  the  "Supervisor  of  Records"  because 
that  individual  cannot  refer  matters  to  the  Commission. 

Motion  12-11-26-1  (Renne/Hayon)  Moved,  seconded,  and  passed  (5-0)  that  the  Ethics  Commission 
adopt  decision  point  1. 

Decision  Point  2 

Commissioner  Renne  stated  that  sections  II. D. 2  and  II. D. 3  in  Chapter  Two  should  be  re-ordered  so  that 
II.D.3  is  renumbered  as  II. D. 2  and  vice  versa.  He  stated  that  the  re-ordering  of  the  sections  pro\  ides 
better  clarity. 

Investigator  Argumedo  responded  to  Commissioner  Liu  stating  that  the  Commission  ma>  present  its 
findings  of  fact  orally  at  a  hearing  rather  than  in  written  form. 

Chairperson  Hur  stated  that  language  should  be  added  to  Chapter  Two,  section  II. C. 2  that  would  allow  for 
the  parties  to  exchange  documents  via  email. 

Public  Comment: 

Mr.  Knee  stated  that  the  regulations  propose  two  different  burdens  of  proof  in  the  tw  o  different  hearing 
procedures  and  they  should  be  standardized. 

Mr.  Pilpel  stated  that  Chapters  Two  and  Three  should  have  parallel  language.  He  stated  that  he  was 
concerned  about  what  would  occur  if  the  Commission  came  to  a  deadlocked  decision  in  the  e\  ent  a 
hearing  was  conducted  by  only  four  Commissioners. 

Motion  12-11-26-2  (Renne/Studley)  Moved,  seconded  and  passed  (5-0)  that  the  Ethics  Commission 
adopt  decision  point  2  as  amended  by  the  Commission. 

Decision  Point  3 

Vice-Chairperson  Studley  stated  that  the  change  made  to  Chapter  Two,  sections  11. D. 2  and  II.D.3  should 
also  be  made  to  Chapter  Three,  sections  III.B.2  and  III.B.3. 

Chairperson  Hur  and  Commissioner  Studley  discussed  and  stated  that  the  phrase  "unless  impracticable" 
be  added  to  Chapter  Three,  section  I.B.I  just  prior  to  the  clause  regarding  the  scheduling  of  a  hearing. 

Public  Comment: 

Mr.  Knee  stated  that  the  regulations  should  define  what  the  regulations  mean  b\  the  term  "page."' 

Mr.  Pilpel  stated  that  any  document  that  is  public  and  related  to  a  hearing  should  be  included  w  ith  the 
report  and  recommendation.  He  stated  that  staff  should  develop  a  flow  chart  to  aid  a  respondent  w  ith  the 
hearing  process. 
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After  discussion  between  the  Commissioners  and  DCA  Shen,  the  Commissioners  detcrniincd  thai  there 
was  no  need  to  address  potential  deadlock  situations  as  a  respondent  or  complainant  carr\  the  burden  to 
convince  three  Commissioners  for  any  finding  of  a  violation  or  non-violation. 

Motion  12-11-26-3  (Liu/Hayon)  Moved,  seconded,  and  passed  (5-0)  to  adopt  decision  point  3  as 
amended  by  the  Commission. 

Decision  Point  4 

After  discussion  between  the  Commissioners  and  the  Executive  Director,  the  Commission  proposed 
adding  a  section  in  Chapter  Four  to  require  each  Commissioner  who  participates  in  making  a  decision  on 
a  continued  hearing,  but  who  did  not  attend  the  hearing  in  its  entirety,  to  certify  on  the  record  that  he  or 
she  personally  heard  the  testimony,  either  in  person  or  by  listening  to  a  tape  or  recording  of  the 
proceeding,  and  reviewed  the  evidence,  or  otherwise  reviewed  the  entire  record  of  the  proceedings. 

After  discussion,  the  Commissioners  stated  that  language  should  be  added  to  Chapter  Four,  section  E, 
stating  that  a  hearing  will  be  continued  unless  four  or  more  Commissioners  are  present. 

Public  Comment: 

Mr.  Knee  stated  that  there  should  be  a  provision  that  requires  audio  and  video  recording  of  the  hearings. 

Mr.  Pilpel  stated  that  Sunshine  Ordinance  related  complaints  and  corresponding  documents  should  be 
public. 

Motion  12-11-26-4  (Renne/Hayon)  Moved,  seconded,  and  passed  (5-0)  to  adopt  decision  point  four 
as  amended  by  the  Commission. 

Decision  Points  Five  through  Seven  where  continued  to  a  future  meeting. 
Decision  Point  8 

Chairperson  Hur  stated  that  the  Commission  should  make  every  effort  to  review  these  regulations  one 
year  after  implementation  to  determine  if  anything  should  be  changed  or  improved. 

Public  Comment: 

Mr.  Knee  stated  that  he  needed  clarification  as  to  what  the  Commission  was  taking  action  on  w  ith  this 
decision  point. 

Motion  12-11-26-5  (Renne/Studley)  Moved,  seconded,  and  passed  (5-0)  to  adopt  decision  point  8 
and  the  Regulations  as  a  whole  as  amended  by  the  Commission. 

rV.  Discussion  and  possible  action  on  draft  amendments  to  the  Campaign  Finance  Reform 
Ordinance  (CFRO)  to  impose  disclosure  requirements  on  "draft  committees"  that 
support  the  candidacy  of  an  identifiable  person  for  Cit>'  elective  office  who  has  not 
declared  as  a  candidate. 

Executive  Director  St.  Croix  introduced  the  item. 

Decision  Point  1 
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Chairperson  Hur  stated  that  he  wanted  to  ensure  that  there  was  no  ambiguity  in  the  language  defming 
"support." 

Deputy  Executive  Director  Ng  stated  that  the  language  that  is  currently  in  the  draft  would  cover  situations 
in  which  a  committee  attempts  to  encourage  an  undeclared  individual  to  run  for  a  specific  elective  office. 

After  discussion  between  the  Commission  and  the  Executive  Director,  the  Commission  proposed  to 
amend  the  language  in  section  1.160(a)(1)  to  read  "in  order  to  support  the  qualification  or  election  of  an 
identifiable  person  to  City  elective  office  who  has  not  qualified  as  a  candidate." 

Public  Comment: 

Mr.  Pilpel  stated  that  the  term  "qualification"  should  be  included  in  the  definition  of  "draft  committee.  " 

Motion  12-11-26-6  (Hayon/Renne)  Moved,  seconded,  and  passed  (5-0)  to  adopt  decision  point  1  as 
amended  by  the  Commission. 

Decision  Point  2 

Commissioner  Liu  stated  that  the  language  for  section  1.160(b)(1)  should  read  "Draft  committees  shall 
file  the  same  statement  required  to  be  filed  by  a  primarily  formed  committee"  and  stated  that  it  would 
help  clarify  the  filing  requirements. 

After  discussion,  the  suggested  language  for  section  1.160(b)(1)  was  proposed  as  "Draft  committees  shall 
file  campaign  finance-related  filings,  reports,  or  statements  required  by  either  state  or  local  law  for  a 
primarily  formed  committee  supporting  a  candidate  seeking  the  same  City  elective  office." 

Public  Comment: 

Mr.  Pilpel  stated  that  there  are  an  insufficient  number  of  commas  in  the  proposed  language  making  the 
provision  difficult  to  interpret. 

Motion  12-11-26-7  (Renne/Liu)  Moved,  seconded,  and  passed  (5-0)  to  adopt  decision  point  2  as 
amended  by  the  Commission. 

V.  Closed  Session  -  Public  Employee  Performance  Evaluation:  Executive  Director  John  St. 
Croix. 

Public  Comment: 

Mr.  Pilpel  stated  his  support  for  the  Executive  Director. 

Motion  12-11-26-8  (Studley/Hayon)  Moved,  seconded,  and  passed  (5-0)  that  the  Commission  to  go 
into  closed  session. 

The  Commission  went  into  closed  session  at  7:55  p.m.  All  persons  left  the  room  except  the  fi\  e 
Commissioners  and  the  Executive  Director. 

The  Commission  returned  to  open  session  at  9: 10  p.m. 


4 


APPROVED  Januan  28,2013 


Motion  12-11-26-9  (Hayon/Studley)  Moved,  seconded,  and  passed  (5-0)  that  pursuant  to  San 
Francisco  City  Charter,  section  C3.699-13;  California  Brown  Act,  section  54957.1;  and  San 
Francisco  Sunshine  Ordinance,  section  67.12;  the  Commission  not  disclose  the  closed  session 
proceedings. 

VI.  Discussion  and  possible  action  on  minutes  of  the  Commission's  regular  meeting  of  October 

22, 2012. 

Public  Comment: 

Mr.  Pilpel  noted  several  typographical  errors.  Staff  indicated  that  those  errors  would  be  correcicd. 

Motion  12-11-26-10  (Liu/Studley)  Moved,  seconded,  and  passed  (5-0)  that  the  Commission  approve 
the  minutes  as  amended. 

VII.  Discussion  of  Executive  Director's  Report. 

The  Executive  Director  introduced  the  report  and  noted  several  highlights. 
Public  Comment: 

Mr.  Pilpel  stated  that  report  should  contain  a  list  of  bad  actors  who  still  owe  fmes  and  non-filers. 

Vni.    Discussion  on  items  for  future  meetings. 
None. 

Public  Comment: 
None. 

IX.  Adjournment. 

Motion  12-11-26-11  (Studley/Renne)  Moved,  seconded,  and  passed  (5-0)  that  the  Commission 
adjourn. 

The  meeting  adjourned  at  9: 15  p.m. 


Ethics  Commission 


25  Van  Ness  Ave.,  Suite  220 
San  Francisco,  CA  94102 
Phone  252-3100  Fax  252-3112 


NOTICE  OF  CANCELLATION  OF  REGULAR 


Room  400  City  Hall  DEC  2  0 

1  Dr.  Carlton  B.  Goodlett  Place,  San  Francisco 

SAN  FRANCISCO 

MEETING  IS  CANCELLED  PUBLiC  LIBRARY 


The  next  regularly  scheduled  meeting  of  the  Commission  will  occur  on  Monday,  Januar}'  28, 
5         2013  at  5:30  p.m.  in  Room  400  City  Hall. 


There  will  be  an  opportunity  for  public  comment  on  each  agenda  item. 

Materials  contained  in  the  Commission  packets  for  meetings  are  available  for  inspection  and  copying  during 
regular  office  hours  at  the  Ethics  Commission,  25  Van  Ness  Avenue,  Suite  220,  at  least  72  hours  prior  to 
meetings.   Any  materials  distributed  to  members  of  the  Ethics  Commission  within  72  hours  of  the  meeting  or 
after  the  agenda  packet  has  been  delivered  to  the  members  are  available  for  public  inspection  at  the  Ethics 
Commission,  25  Van  Ness  Avenue,  Suite  220,  San  Francisco,  during  normal  office  hours. 

Cell  phones,  pagers  and  similar  sound-producing  electronic  devices:  The  ringing  of  and  use  of  ceil  phones, 
pagers  and  similar  sound-producing  electronic  devices  are  prohibited  at  this  meeting.  The  Chair  may  order 
the  removal  from  the  meeting  room  of  any  person  responsible  for  the  ringing  or  use  of  a  cell  phone,  pager,  or 
other  similar  sound-producing  electronic  devices. 

Disability  Access:  The  Ethics  Commission  meeting  will  be  held  in  Room  400,  City  Hall,  1  Dr.  Carlton  B. 
Goodlett  Place,  San  Francisco,  CA.  The  Commission  meeting  room  is  wheelchair  accessible.  The  closest 
accessible  BART  station  is  the  Civic  Center  Station  at  United  Nations  Plaza  and  Market  Street.  Accessible 
MUNI  lines  serving  this  location  are:  #42  Downtown  Loop,  and  #71  Haight/Noriega  and  the  F  Line  to  Market 
and  Van  Ness  and  the  Metro  Stations  at  Van  Ness  and  Market  and  at  Civic  Center.  For  information  about 
MUNI  accessible  services  call  (415)  923-6142.  There  is  accessible  curbside  parking  adjacent  to  City  Hall  on 
Grove  Street  and  Van  Ness  Avenue  and  in  the  vicinity  of  the  Veterans  Building  at  401  Van  Ness  Avenue 
adjacent  to  Davies  Hall  and  the  War  Memorial  Complex. 

To  obtain  a  disability-related  modification  or  accommodation,  including  auxiliary  aids  or  sen  ices,  to 
participate  in  a  meeting,  please  contact  the  Ethics  Commission  at  least  48  hours  before  the  meeting,  except  for 
Monday  meetings,  for  which  the  deadline  is  4:00  p.m.  the  previous  Friday.  Late  requests  will  be  honored,  if 
possible.  Services  available  on  request  include  the  following:  American  sign  language  interpreters  or  the  use 
of  a  reader  during  a  meeting,  a  sound  enhancement  system,  and/or  alternative  formats  of  the  agenda  and 
minutes.  Please  contact  the  Ethics  Commission  (415)  252-3100  to  make  arrangements  for  a  disability-related 
modification  or  accommodation. 


Chemical-Based  Products:  In  order  to  assist  the  City's  efforts  to  accommodate  persons  with  severe  allergies, 
environmental  illnesses,  multiple  chemical  sensitivity  or  related  disabilities,  attendees  at  public  meetings  are 
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reminded  that  other  attendees  may  be  sensitive  to  N  arious  chemical-based  products.  Please  help  the  Cit}- 
accommodate  these  individuals. 

KNOW  YOUR  RIGHTS  UNDER  THE  SUNSHINE  ORDINANCE  (Chapter  67  of  the  San  Francisco 
Administrative  Code):  Government's  dutv'  is  to  serve  the  public,  reaching  its  decisions  in  full  ^  iew  of  the 
public.  Commissions,  boards,  councils,  and  other  agencies  of  the  Cit}'  and  Count}  exist  to  conduct  the 
people's  business.  This  ordinance  assures  that  deliberations  are  conducted  before  the  people  and  that  Cit>' 
operations  are  open  to  the  people's  review. 

FOR  MORE  INTORJNIATION  ON  YOUR  RIGHTS  UNDER  THE  SUNSHEVTE  ORDINANCE  OR  TO 
REPORT  \  MOI.\TIO\  OF  THE  SUNSHEVE  ORDLN.\NCE,  CONTACT  THE  SUNSHLNE  ORDINANCE 
TASK  I  ()K(  I  .  (  ii\  Ihill.  Room  244.  1  Dr.  Carlton  B.  Goodlett  Place.  San  Francisco.  CA  94102-4689:  phone: 
(415)  554--":4;  la\;  1 4 1 5 1  554-"854;  email:  SOTF  a  SFGOV.ORG.  Copies  of  the  Sunshine  Ordinaace  can  be 
obtained  from  the  Clerk  of  the  Sunshine  Task  Force,  at  the  San  Francisco  Public  Library,  and  on  the  City  's 
website  at  http://w'ww  .sfgov.orp 

Lobbyist  Registration  and  Reporting  Requirements:  Individuals  who  influence  or  attempt  to  influence  local 
policy  or  administrative  action  may  be  required  by  the  San  Francisco  Lobbyist  Ordinance  (San  Francisco 
Campaign  and  Governmental  Conduct  Code  sections  2.100  -  2.160)  to  register  and  report  lobbying  activity  . 
For  more  information  about  the  Lobbyist  Ordinance,  please  contact  the  Ethics  Commission  at  25  Van  Ness 
Avenue,  Suite  220,  San  Francisco,  CA  94102;  telephone  (415)  252-3100,  fax  (415)  252-3112;  and  website: 
^^^^vvw.sf2ov■oro^ethics. 
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